
G R E G  A U H O T T  

July 23,2007 

Mr. Buford H. Robertson, Jr. 
Assistant District Attorney 
Dallas Cou~lty 
Frank Crowley Courts Building 
133 North Industrial Boulevard, LB-19 
Dallas, Texas 75207-4399 

Dear Mr. Robertson: 

You ask whether certain i~lfornlation is subject to required public disclosure under tile 
Public I~rformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 284596. 

The Dallas County District Atto~ney (the "district attorney") received a request for 
information related to a specified incident. You state that the district attorney does not 
mair~taiii some of the requested informalion.' You claim that the submitted information is 
excepted from disclosure under sections 552.101, 552.103,552.108, 552.1 11, and 552.130 
of the Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Initially, we must address the district attorney's obligations under section 552.301 of the 
Government Code. Pursuant to section 552.301(b), a governmelltal body must ask for a 
decision from this office and state the exceptions that apply not later than the tenth business 
day after the date ofreceiving the written request. See Gov't Code 8 552.301(b). I11 this 
instance, you state that the district attomey received the instant request on April 26, 2007. 

 he Act does not require a goveminental body to disclosc ii1forlriation that did not exist at the time the 
request was received, nor does it require a goverlliilental body to prepare new infonnation in response to a 
request. Ecorz. Oppo~tarzities Dev. Corp. v. Bustaa~urtte. 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, 
writ dism'd); Attorney General Opinion H-90 (1973); Opeti Records Decision Nos. 452 at 2-3 (1986), 342 at 3 
(I982), 87 (1975); see also Ope11 Records Decision Nos. 572 at 1 (1990), 555 at 1-2 (1990). 416 at 5 (1984). 
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However, the district attorney did not request a decision from this office until May 14,2007. 
See id. S: 552.308 (describing rules for calculating submission dates of documents sent via 
first class United States mail, common or contract carrier, or interagency mail). 
Consequently, we find that the district attorney failed to comply with the requirements of 
section 552.301. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements ofsection 552.301 results in the legal presun~ption 
that the requested information is public and must be released unless the governmental body 
demonstrates a compelling reason to withhold the information from disclosure. See id. 
5 552.302; Hancockv. State Bd. oflns., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, 
no writ); Open Records Decision No. 3 19 (1982). A compelling reason exists when third- 
party interests are at stake or when infor~nation is confidential under other law. Open 
Records Decision No. 150 (1977). Sections 552.103, 552.108, and 552.111 of the 
Government Code are discretionary exceptions to disclosure that protect a governnlental 
body's interests and may be waived. See Dallas Area Rapid Transit v. Dalias Morning 
News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.) (goven~mental body may 
waive sectioil 552.103); Open Records Decisions Nos. 677 at 10 (2002) (attorney 
work-product privilege under section 552.1 11 or Texas Rule of Civil Procedure 192.5 is not 
conlpelling reason to withhold information forpurposes ofsection 552.302), 542 at 4 (1 990) 
(statutory predecessor to section 552.103 subject to waiver), 470 at 7 (1987) (statutory 
predecessor to section 552.1 11 subject to waiver), 177 at 3 (1977) (statutory predecessor to 
section 552.108 subject to waiver); see also Open Records Decision No. 665 at 2 n.5 (2000) 
(discretionary exceptio~ls generally). Thus, the district attorney may not withhold any of the 
submitted infomationunder section 552.103,552.108, or 552.11 1 ofthe Government Code. 
However, as sections 552.101 and 552.130 of the Government Code can provide compelling 
reasons to withhold information, we will address your arguments under these exceptions. 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or byjudicial decision." 
Gov't Code 5 552.101. A social security number or "related record" may be excepted from 
disclosure under section 552.101 in conjunction with the 1990 amendments to the federal 
Social Security Act, 42 U.S.C. 5 405(~)(2)(C)(viii)(I). See Open Records Decision No. 622 
(1 994). These amendments make confidential social security numbers and related records 
that are obtained and maintained by a state agency or political subdivision of the state 
pursuant to any provision of law enacted on or after October 1, 1990. See id. We note, 
however, that the laws making social security numbers co~~fidential are based on privacy 
concerns. Section 552.023 of the Govenlment Code gives a person or the person's 
authorizedrepresentative a special right of access to information that is excepted from public 
disclosure under laws intended to protect that person's privacy interest as subject of the 
information. See Gov't Code 5 552.023. Thus, the requestor has a special right of access 
to his client's soc~al security number, and the district attorney may not withhold that 
information from him under section 552.101 in conjunction with the federal law. See Open 
Records Decision No. 481 at 4 (1987) (privacy theories not implicated when individual 
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requests information concerning herself). We have no basis for concluding that the 
remaining social security number in the submitted records is confidential under 
section 405(c)(2)(C)(viii)(I), and, therefore, excepted from public disclosure under 
section 552.101 of the Government Code on the basis of that federal provision. We caution, 
however, that section 552.353 of the Govemment Code imposes criminal penalties for the 
release of confidential infornlation. Prior to releasing the social security number, you should 
ensure that it was not obtained or is not maintained by the department pursuant to any 
provision of law enacted on or after October 1, 1990.' 

Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
information if it (1) contains highly intimate or emharrassing facts the publication of which 
would be highly objectionable to a reasrnable person, and (2) is not of legitimate concern 
to the public. Indus. Found. v. Tex, Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). 
To demonstrate the applicability of common-law privacy, both prongs of this test must be 
demonstrated. Id. at 681-82. A compilation of an individual's criminal history is highly 
embarrassing inforn~ation, the publication of which would be highly objectionable to a 
reasonable person. Cf: United States Dep 't ofJzrstice v. Reporters Comm. for Freedom of 
the Press, 489 U.S. 749,764 (1 989) (when considering prong regarding individual's privacy 
interest, court recognized distinction between public records found in courthouse files and 
local police stations and compiled summary of information and noted that individual has 
significant privacy interest in compilation of one's criminal history). Furthermore, we find 
that a compilation of a private citizen's criminal history is generally not of legitimate 
concern to the public. Therefore, the district attorney must withhold the inforn~ation we 
have marked under section 552.101 of the Government Code in conjunction with common- 
law privacy. However, the remaining information is not intimate or emharrassing or 
concerns matters that are of legitimate public interest. Therefore, none of the remaining 
information may he withheld under section 552.101 on this basis. 

You assert that some of the submitted information is excepted from disclosure under 
section 552.130 of the Government Cod?, which provides in part: 

(a) Information is excepted fro111 the requirements of Section 552.021 if the 
information relates to: 

(1) a motor vehicle operator's or driver's license 01-pennit issued by 
an agency of this state; [or] 

'Section 552.147(b) of the Govemment Code authorizes a governn~ental body to redact a living 
person's social security number from public release without the necessity of requesting u decision from this 
office under the Act. This exception also protects privacy interests, and the requestor has a right to his client's 
social security number. See yenevall)~ Gov't Code 5 552.023(b) (governmental body may not deny access to 
person to whom i~iformation relates, or that person's representative, solely on grounds that information is 
considered confidential by privacy principles). 
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(2) a motor vehicle title or registration issued by an agency of this 
state[.] 

Gov't Code 5 552.130(a). This exception protects personal privacy. Therefore, the 
requestor has a right of access to his client's Texas driver's license and motor vehicle 
information under section 552.023 of the Government Code, and the district attorney may 
not withhold that information from him under section 552.130. See id. 5 552.023(a); 
ORD 481 at 4. We further note sectioli 552.130 does not apply to motor vehicle illformation 
from other states. The district attorney must withhold the Texas motor vehicle record 
information we have marked under section 552.130. 

In summary, the submitted social security number to which the requestor does not have a 
right of access may be excepted under section 552.101 of the Government Code in 
conjunction with federal law. The district attorney must withhold the information we have 
marked under section 552.101 in conjunction common-law privacy and the Texas motor 
vehicle record information that we have marked under section 552.130 of the Government 
Code. The remaining information must be released to the requestor. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(h)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling, 
Id. jj 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is respollsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmelltal body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governme~~tal body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the goven~mental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't ofpub. Safe@ v. Giibveath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 
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Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in con~pliance with this ruling, 
he sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Altllough there is no statutory deadline for 
coiltacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Assistant Attorney General 
Open Records Division 

Ref: ID# 284596 

Enc. Submitted documents 

c: Mr. Adam Hardison 
The RAD Law Firm 
North Dallas Bank Tower 
12900 Preston Road, Suite 900 
Dallas, Texas 75230-1325 
(w/o enclosures) 


