ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

July 24, 2007

Mr. Scott A. Kelly

Deputy General Counsel

A&M System Building, Suite 2079
200 Technology Way

College Station, Texas 77845-3424

OR2007-09346

Dear Mr. Kelly:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was

assigned ID# 285381,

Texas A&M University - Corpus Christi (the “university”) received a request for information
related to the First-Year Seminar Leaders program. You state that some responsive
information has been released to the requestor. You further state that the university will
withhold social security numbers pursuant to section 552.147 of the Government Code.’
You claim that some of the requested information is excepted from disclosure under
sections 552.117 and 552.137 of the Government Code. We have considered the exceptions
you claim and reviewed the submitted representative sample of information.”

Initially, we note that the United States Department of Education Family Policy Compliance
Office (the “DOE") has recently informed this office that the Family Educational Rights and

'Section $52.147(h) of the Government Code authorizes a governmental hody to redact a living
person’s sacial security number from public release without the necessity of requesting a decision from this
office under the Act.

"We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988), This open
records letter does not reach, and therefore does not authorize the withholding of, any other reguested records
to the extent that those records contain substantially different types of information than that submitted to this

office,
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Privacy Act (“FERPA™), 20 U.S.C. § 1232(a), does not permit state and local educational
authorities to disclose to this office, without parental consent, unredacted, personally
identifiable information contamed in education records for the purpose of our review in the
open records ruling process under the Act’ Consequently, state and local educational
authorities that receive a request for education records from a member of the public under
the PIA must not submit education records to this office in unredacted form, that is, in a form
in which “personally identifiable information” 1s disclosed. See 34 CF.R. § 99.3 (defining
“personally identifiable information”). You inform us that the requested information may
include education records. Our office is prohibited from reviewing these education records
to determine whether appropriate redactions under FERPA have been made; therefore, we
will not address the applicability of FERPA to any of the requested records. Such
determinations under FERPA must be made by the educational authority in possession of the
education records.*

Next, we must address the procedural requirements of section 352.301 of the Government
Code. Pursuant to section 552.301(b), a governmental body must ask the attomey general
for a decision as to whether requested information must be disclosed not later than the tenth
business day after the date of receiving the written request for mformation. See Gov’t
Code § 552.301(b). Pursuant to section 552.301(e) a governmental body is required to
submit to this office within fifteen business days of receiving an open records
request (1) general written comments stating the reasons why the stated exceptions apply
that would allow the information to be withheld, (2) a copy of the written request for
information, (3) a signed statement or sufficient evidence showing the date the governmental
body received the written request, and (4) a copy of the specific information requested or
representative samples, labeled to indicate which exceptions apply to which parts of the
documents. See Gov’t Code § 552.301(e).

You state that the university received the initial request for information on April 19, 2007.
You indicate that the university asked the requestor to clarify the request on April 25, 2007,
See Gov't Code § 552.222. In Open Records Decision No. 663 (1999), this office
determined that during the interval in which a governmental body and a requestor
communicate in good faith to narrow or clarify a request, the Act permits a tolling of the
statutory ten-business-day deadline imposed by section 552.301. However, a governmental
body’s reguest for clarification or narrowing does not give that governmental body an
additional ten full days from the date the requestor responds to the clarification request.
Rather, “the ten-day deadline 1s tolled during the process but resumes, upon receipt of the
clarification or narrowing response, on the day that the clarification is received.” ORD 663

A copy of this letter may be found on the Office of the Attorney General’s website:
http:/Awww . oag.state.tx.us/opinopenfog _resources.shiml.

“In the future, if the university does obtain parental consent to submit uaredacted education records
and the university seeks a ruling from this office on the proper redaction of those education records in
compliance with FERPA, we will rule accordingly.
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at 5. Thus, the ten-business-day time period to request a decision from us under
section 552.301(b) was tolled on the date that the university sought clarification of the
request. See Gov’'t Code § 552.301(b). You state that the umiversity received the
clarification on May 11, 2007. Accordingly, we conclude that the ten-business-day time
period for requesting a decision from our office resumed on May 12, 2007. Thus, the
ten-business-day deadline was May 21, 2007, and the fifteen-business-day deadline was
May 29, 2007. However, the university did not request a ruling from this office unti}
May 25, 2007. Furthermore, the university did not submit written comments and the
information at issue until June 4, 2007, Consequently, we conclude that the university failed
to comply with the procedural requirements of section 552.301 of the Government Code in
requesting this decision from us.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released. Information that is presumed
public must be released unless a governmental body demonstrates a compelling reason to
withhold the information to overcome this presumption. See Gov’t Code § 552.302;
Hancock v. State Bd. of Ins,, 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ)
(governmental body must make compeiling demonstration to overcome presumption of
openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 319 (1982). Normally, a compelling reason to withhold information exists where some
other source of law makes the information confidential or where third party interests are at
stake. See Open Records Decision No. 150 at 2 (1977). Because sections 552.117
and 552.137 can provide compelling reasons to overcome the presumption of openness under
section 552.302, we will address your arguments under those exceptions.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, social security number, and family member information of a current
or former employee of a governmental body who requests that this information be kept
confidential under section 552.024 of the Government Code. But a pager, fax, or cell phone
number provided to an employee at public expense may not be withheld under
section 552.117. See Open Records Decision No. 506 at 5-7 (1988) (statutory predecessor
to section 552.117 not applicable to cell phone numbers provided and paid for by
governmental body and intended for official use). Whether a particular item of information
is protected by section 552.117(a)(1) must be determined at the time of the governmental
body’s receipt of the request for the information. See Open Records Decision No. 530 at 5
(1989). Thus, information may only be withheld under section 552.117(a)(1) on behalf of
a current or former employee who made 1 request for confidentiality under section 552.024
prior to the date of the governmental body’s receipt of the request for the information.
Information may not be withheld under section 552.117(a)(1) on behalf of a current or
former employee who did not timely request under section 552.024 that the information be
kept confidential. We agree that most of the information you have marked must be withheld
under section 552.117(a)(1), to the extent that the employee who is the subject of the
information timely requested confidentiality for this information under section 552.024.
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However, a portion of the information you have marked is not subject to section 552.117,
and may not be withheld on that basis. Accordingly, we have marked that information for

release.

Y ou claim that some of the remaining information is excepted under section 552.137 of the
Government Code. This section excepts from disclosure “an e-mail address of a member of
the public that is provided for the purpose of communicating electronically with a
governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). Gov’'t Code § 552.137(a)-(¢).
We note that section 552.137 does not apply to a government employee’s work e-mail
address because such an address is not that of the employee as a “member of the public” but
is instead the address of the individual as a government employee. Section 552.137 also
does not protect from public disclosure “an e-mail address. .. provided to a governmental
body by a person who has a contractual relationship with the governmental body.”
Id. § 552.137(c)(1). The university must withhold the personal e-mail address you have
marked under section 552.137, unless the owner of the e-mail address has affirmatively
consented to its public disclosure.

In summary, this ruling does not address the applicability of FERPA to any of the requested
records. Except for the information that we have marked for release, the university must
withhold the information that you have marked under section 552.117 of the Government
Code, provided that the employee whose information is at issue timely requested
confidentiality for that information under section 552.024 of the Government Code. The
university must also the e-mail address you have marked under section 552,137, unless the
owner of the e-mail address has affirmatively consented to its public disclosure. The
remaining information must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
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statute, the attormey general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may ailso file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that al] charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,
T =t
Cindy Nettles

Assistant Attorney General
Open Records Division

CN/mef
Rel* TD# 285381
FEnc.  Submitted documents

c: Mr. Charles C. Smith
Attorney at Law
615 North Upper Broadway, Suite 510
Corpus Christi, Texas 78477
(w/o enclosures)



