
G R E G  A B B O T ?  

July 25, 2007 

Ms. Lynn Switzer 
3 I "  District Attorney 
P.O. Box 1592 
Pampa, Texas 79066 

Dear Ms. Switzer: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned II>#284795. 

The 3 1" District Attorney's Office (the "district attorney") received a request for documents 
contained in the 2006 prosecution file of a named former district attorney. You claim that 
the submitted information is excepted from disclosure under sections 552.101 and 552.108 
of the Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Initially, we address your argument that the submitted information is not subject to the Act. 
The Act is applicable to "public information." See Gov't Code $ 552.021. "Public 
information" is defined as information that is collected, assembled, or maintained under a 
law or ordinance or in connection with the transaction of official business: 

(1) by a governmental body; ol 

(2) for agovernmental body and thegovernmental body owns theinformation 
or has a right of access to it. 

Id. 552.002(a). Thus. virtually all information in the physical possession of agovcrnmental 
body is public information that is encompassed by the Act. Id. § 552.022(a); see ulsa Open 
Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). Likewise, the Act is applicable 
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to information that a governmental body does not physically possess, if the information is 
collected, assernbled, or maintained for a governmental body, and the governmental body 
owns the inforniation or has a right of access to it. Gov't Code 3 552.002(a)(2). Conversely, 
the Act does not require a governmental body to release information if the governmental 
body that receives the request has neither possession of the information nor a right of access 
to it. See Open Records Decision Nos. 534 at 2-3 (1989), 518 at 2-3 (1989). Upon I-eview, 
we conclude that the submitted information relates to the transaction of the official business 
of the district attorney and is maintained by the district attorney, and, therefore, constitutes 
"public information"of the district attorney. See ORD 534 at 2-3,s 18 at 2-3. Consequently, 
the district attorney may only withhold this information from the requestor if it is excepted 
from disclosure pursuant to a provision of the Act. Thus, we next address your claimed 
exceptions. 

You assert that some of the submitted information is not sobject to the Act because federal 
law enforcement agencies have advised that such information is confidential. We note that - 
information in the possession of a governmental body of the State of Texas is not 
confidential or excepted from disclosure merely because the same information is or would 
be confidential in the hands of afederal agency. See, e.g., Attorney General Opinion MW-95 
(1979) (concluding that neither Freedom of Information Act nor the federal Privacy Act 
of 1974 applies to records held by state or local governmental bodies in Texas); Open 
Records Decision No. 124 (1976) (concluding fact that information held by federal agency 
is excepted by Freedom of Information Act does not necessarily mean that same information 
is excepted under the Public Information Act when held by Texas governmental body). 
Nevertheless, this office has recognized the interest of comity between state and federal 
authorities and concluded that when information in the possession of a federal agency is 
confidential under federal law, such confidentiality is not destroyed by the sharing of the 
information with a governmental body in Texas. Open Records Decision No. 561 at 8 
(1 990). In this instance, the district attorney has not identified a federal law which makes 
such information confidential, nor are we aware of any such law. Thus, we will only 
consider whether the submitted information is confidential under applicable state law. 
Accordingly, we will address the applicability of the Act to the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code $ 552.101. This section encompasses chapter 560 of the Government Code which 
provides that a governmental body may not release fingerprint information except in certain 
limited circumstances. See id. $$ 560.001 (defining "biometric identifier" to include 
fingerprints), ,002 (prescribing manner in which biometric identifiers must be maintained and 
circumstances in which they can be released), ,003 (providing that biometric identifiers in 
possession of governmental body are exempt from disclosure under Act). You do not inform 
us, and the submitted information does not indicate, that section 560.002 permits the 
disclosure of the submitted fingerprint information. Therefore, the district attorney must 
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withhold the information we have marked under section 552.101 of the Government Code 
in conjunction with section 560.003 of the Government Code. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information if it (1) contains highly intimate or embarrassing facts, 
the publication of which would be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the public. See Indus. Found. v. Tex. Irzdus. Accident Bd., 540 
S.W.2d 668,685 (Tex. 1976). The type ofinformation considered intimate and embarrassing 
by the Texas Supreme Court in irzdustrial Fourzdation included information relating to sexual 
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs. 
Id. at 683. Additionally, this office has found that some kinds of medical information or 
information indicating disabilities or specific illnesses are excepted from required public 
disclosure under common-law privacy. See Open Records Decision Nos. 470 (1 987) (illness 
from severe emotional and job-related stress), 455 (1987) (prescription dmgs, illnesses, 
operations, and physical handicaps). This office has found that personal financial 
information not relating to the fi~~ancial transaction between an individual and a 
governmental body is generally intimate and embarrassing. See Open Records Decision 
No. 545 (1990). Furthermore, we find that a compilation of a private citizen's criminal 
history is generally not of legitimate concern to the public. Accordingly, the district attorney 
must withhold the information we have marked pursuant to section 552.101 of the 
Government Code in conjunction with common-law privacy. However, this office has 
determined that common-law privacy does not protect information about apublic employee's 
alleged misconduct on the job or complaints made about a public employee's job 
performance. See Open Records Decision Nos. 438 (1986), 405 (1983), 230 (1979), 219 
(1978). Furthermore, there is a legitimate public interest in a public employee's work 
performance. See Open Records Decision No. 444 at 5-6 (1986) (public has interest in 
public employee's qualifications, work performance, and circumstances of employee's 
resignation or termination). Consequently, no portion of the remaining information may be 
withheld under section 552.101 of the Government Code in conjunction with common-law 
privacy. 

Section 552.108(a)(2) excepts "[ijnfomation held by a law enforcement agency or 
prosecutor that deals with ihe detection, investigation, or prosecution of crime. . . if i t  is 
information that deals with the detection, investigation, or prosecution of crime only in 
relation to an investigation that did not result in conviction or deferred adjudication[.]" 
Gov't Code 3 552.108(a)(2). Section 552.108(b)(2) excepts "[aln internal record or notation 
of a law enforcement agency or prosecutor that is maintained for internal use in matters 
relating to law enforcement or prosecution . . . if the internal record or notation relates to law 
enforcement only in relation to an investigation that did not result in conviction or deferred 
adjudication[.]" Id 3 552.108(h)(2). Sections 552.108(a)(2) and 552.108(b)12) are 
applicable only if the information at issue relates to a concluded criminal case that did not 
result in a conviction or a deferred adjudication. A governmental body that claims an 
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exception to disclosure under section 552.108 must reasonably explain how and why this 
exception is applicable to the information that the governmental body seeks to withhold. See 
id. 5 552,30l(ej(i )(A); Expparte Pruitt, 551 S.W.2d 706 (Tex. 1977). Although you assert 
sections 552.108(a)(2) and 552.108(b)(2), you inform this office that the investigation at 
issue concluded in conviction on June 26, 2006, in the 31" Judicial District Court. 
Consequently, we determine that you have failed to demonstrate that the information at issue 
relates to a concluded criminal case that did not result in a conviction or deferred 
adjudication, Thus, the district attorney may not withhold any portion of the remaining 
information under section 552.108 of the Government Code. 

Section 552.1 175 of the Government Code provides in part: 

(b) Information that relates to the home address, home telephone number, or 
social security number of an individual to whom this section applies, or that 
reveals whether the individual has family members is confidential and may 
not be disclosed to the public under this chapter if the individual to whom the 
information relates: 

(I) chooses to restrict public access to the information; and 

(2) notifies the governmental body of the individual's choice on a 
form provided by the governmental body, accompanied by evidence 
of the individual's status. 

Gov't Code 5 552.1175(b). To the extent the information we have marked pertains to 
individuals who provide the district attorney with notice in accordance with 
section 552.1 175(b)(2) that the individuals choose to keep the marked information 
confidential. the district attorney must withhold the information we have marked pursuant 
to section 552.1 175 of the Government Code. 

Section 552.1 30 of the Government Code provides in relevant part: 

(a) Information is excepted from the requirement of Section 552.021 if the 
information relates to: 

( I )  a motor vehicle operator's or driver's license or permit 
issued by an agency of this state; [or] 

(2) a motor vehicle titie or registration issued by an agency of this state[.] 

Gov't Code 5 552.130. Accordingly, you must w~thhold the Texas motor vehicle record 
information we have marked in the remaining information under section 552.130 of the 
Government Code. 
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Section 552.136 of the Government Code states that "[n]otwithstanding any other provision 
of this chapter, a credit card, debit card, charge card, or access device number that is 
collected, assembled. or maintained by or for a governmental body is confidential." Id. 
5 552.136. Accordingly, the district attorney must withhold the information we have marked 
under section 552.136 of the Government Code. 

In summary, the district attorney must withhold the following: (1) the information we have 
marked under section 552.101 of the Government Code in conjunction with chapter 560 of 
the Government Code; (2) the information we have marked under section 552.101 of the 
Government Code in conjunction with common-law privacy; (4) the information we have 
marked under section 552.1 175 if the individuals at issue timely elected confidentiality; 
(5) the information we have marked under section 552.130 of the Government Code; and 
(6) the information we have marked under section 552.136 of the Government Code. The 
remaining information must be released to the requestor.' 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30calendardays. Id. 5 552.324(b). In order toget rhe full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3). (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step, Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 

'We note that the submitted information contains social security numbers. Section 552.147(b) of the 
Government Code authoiizes a governmental body to redact a living person's social security number- from 
public release without the necessity of requesting a decision from this office under the Act. 
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toil free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep' f  qf'Pcth. Sufi@ v. Gilhreuth. 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may COntdCt our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Nolly R. Davis 
Assistant Attorney General 
Open Records Division 

Ref: ID# 284795 

Enc. Submitted documents 

c: Mr. Phillip Yates 
Amarillo Globe-News 
900 South Harrison Street 
Amarillo, Texas 79 106 
(wlo enclosures) 


