
G R E G  A B B O T T  

July 30,2007 

Mr. Robert E. Reyna 
Assistant City Attorney 
City of San Antonio 
P.O. Box 839966 
San Antonio, Texas 78283-3966 

Dear Mr. Reyna: 

You ask whether certain inforn~ation is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 285351. 

The City of San Antonio (the "city") received a request for a specified incident report 
involving the requestor's son. You claim that the submitted information is excepted from 
disclosure under sections 552.101 and 552.108 of the Government Code. We have 
cousidered the exceptions you claim and reviewed the submitted information. 

Initially, we must address the city's obligations ~inder the Act. Pursuant to 
section 552.301(b) ofthe Government Code, a governmental body must ask for the attorney 
general's decisioli and state the exceptions that apply witliin ten business days after receiving 
the request. See Gov't Code 5 552.301(a), (b). You inform us that the city received this 
request on May 9,2007. Thus, you were required to request a decision from this office by 
May 23, 2007. However, the envelope in which the city submitted its request bears a 
postmark of May 24,2007. See id. 5 552.308 (describing rules for calculating submissiou 
dates of doculnents sent via first class Uilited States mail, common or contract carrier, or 
interagency mail); see ulso Open Records Decision No. 663 (1999). Accordingly, we find 
that the city failed to conlply with the procedural requirements mandated by section 552.30 I .  

Pursuant to section 552.302 of the Goverunlent Code, a governmental bodv's failure to - 
comply with the procedural requirements of section 552.301 results in the legal presu~nption 
that the requested info~matioli is public aud nlust be released unless the governmental body 
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den~onstrates a conlpelling reason to withhold the infornlation from disclosure. See Gov't 
Code $ 552.302; FIancocli v. State Bd. o f  Ins., 797 S.W.2d 379, 381-82 
(Tex.App.- Austin 1990, no writ) (governmental body inust make compelling 
demonstration to overcome presunlption of openness pursuant to statutory predecessor to 
section 552.302); OpenRecords DecisionNo. 3 19 (1982). A coinpelling reason exists when 
third-party interests are at stake or when information is confidential under other law. Open 
Records Decision No. 150 (1977). Section 552.108 of tbe Govenilnent Code is a 
discretionary exception and does not provide a conipelling reason to overcome the 
presumption of openness. See Open Records Decision No. 586 (199 1) (governmental body 
may waive predecessor to section 552.108). Therefore, the city inay not withhold ally of the 
information at issue under section 552.108 of the Govem~nent Code. However, because 
section 552.101 call provide a compelli~lg reason to withhold infom~ation, we will address 
your arguments concerning this exception. 

Sectioll552.101 excepts from disclosure "information considered to he confidential by law, 
either constitutional, statutory, or by judicial decision." This section encompasses 
inforination protected by other statutes. Section 261.201(a) of the Family Code provides as 
follows: 

The following information is confidential, is not subject to public release 
under Chapter 552, Government Code, and may he disclosed only for 
purposes consistent with this code and applicable federal or state law or . - 

under rules adopted by an investigating agency: 

(1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as otherwise provided in this section, the files, reports, 
records, communications, and working papers used or developed in 
an investigation under this chapter or in providing services as aresult 
of an investigation. 

Fam. Code 5 261.201(a). The submitted inforination consists of files, reports, records, 
communications, or working papers used or developed in an investigation under chapter 261 ; 
therefore. this iiifomation is within the scope of section 261.201. You do not indicate that 
the city has adopted a n ~ l e  governing the release of this type of inforniation; therefore, we 
assume that no such regulation exists. Based on this assumption, we agree that the city must 
withhold the submitted information under section552.101 of the Govern~nent Code in 
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conjunction with section 261.201 of the Fanlily Code.' See Open Records Decision No. 440 
at 2 (1986) (predecessor statute). 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding ally other records or any other circumsta~lces. 

This ruling triggers important deadlines regarding the rights and respo~lsibilities of the 
governmental body and of the requestor. For example, govennnental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $552.301(f). If the 
governmental body ulants to challenge this ruling, the governlllental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the goven~mental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governme~ltal body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, up011 receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Govemment Code or file a lawsuit challenging this ruling pursuant to sectioil552.324 of the 
Govemment Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Govennnent Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or pernits the governmental body to withhold all or some of the 
requested infom~ation, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of Pzlb. Safety v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of inforn~ation triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling, 
be sure that all charges for the information arc at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Scllloss at the Of ice  of the 
Attorney General at (512) 475-2497. 

'We note that if the Texas Department of Faiuily and Protective Se~vices iias a-eated a file on this 
alleged abuse, the child's parent(s) may have the statutory right to review that file. See Fam. Code 

261.201(g). 
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If the governmental body, the requestor, or any other person has questions or comments 
about this d i n g ,  they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Assistant Attorney General 
Open Records Division 

Ref: ID# 28535 1 

Enc. Submitted docun~ents 

c: Mr. Victor Arguello 
5482 Port Townsend 
San Antonio, Texas 78242-3241 
(wio enclosures) 


