
G R E G  A B B O T ?  

August 1,2007 

Mr. John Danner 
Assistant City Attorney 
City of San Antonio 
P.O. Box 839966 
San Antonio, Texas 78283 

Dear Mr. Danner: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 286760. 

The City of San Antonio (the "city") received a request for accident or incident reports 
involving employees of the city's Code Compliance Department and a specified time 
interval. You claim that some of the requested information is excepted from disclosure 
under sections 552.101,552.117, and 552.130 of the Government Code. You also contend 
that some of the information is not subject to the Act. We have considered your arguments 
and have reviewed the information you submitted. We also have considered the comments 
that we received from the requestor. See Gov't Code lj 552.304 (any person may submit 
written comments stating why information at issue in request for attorney general decision 
should or should not be released). 

We begin with your contention that some of the submitted information is not subject to the 
Act. Section 552.002 of the Government Code provides that "public information" consists 
of 

information that is collected, assembled, or maintained under a law or 
ordinance or in connection with the transaction of official business: 

(I) by a governmental body; or 
(2) for a governmental body and the governmental body owns the 
information or has a right of access to it. 

Gov't Code 5 552.002(a). Thus, virtually all of the information that is in a governmental 
body's physical possession constitutes public information and thus is subject to the Act. Id. 
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5 552.002(a)(I); see also Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). 
The Act also is applicable to information that a governmental body does not physically 
possess, if the information is collected, assembled, or maintained for the governmental body, 
and the governmental body owns the information or has a right of access to it. Gov't Code 
5 552.002(a)(2); see also Open Records Decision No. 462 at 4 (1987). You contend that 
some of the submitted documents "are personal in nature and constitute a de minim[i]s use 
of public resources." We find, however, that all of the submitted information relates to 
accidents or incidents that involved city employees and/or city property. We therefore 
conclude that the city collected, assembled, or maintains all of the information at issue in 
connection with the transaction of official business. Therefore, all of the submitted 
information is "public information" under section 552.002 and must be released, unless it 
falls within an exception to public disclosure. See Gov't Code $5 552.021, ,301, .302. 

Next, we address the exceptions you claim. Section 552.101 of the Government Code 
excepts from disclosure "information considered to be confidential by law, either 
constitutional, statutory, or by judicial decision." Gov't Code 5 552.101. This exception 
encompasses information that other statutes make confidential. You raise section 552.101 
in conjunction with the federal Health Insurance Portability and Accountability Act of 1996 
("HIPAA"), 42 U.S.C. $5 1320d-1320d-8. At the direction of Congress, the Secretary of 
Health and Human Services ("HHS") promulgated regulations setting privacy standards for 
medical records, which HHS issued as the Federal Standards for Privacy of Individually 
Identifiable Health Information. See Health Insurance Portability and Accountability Act 
of 1996,42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for 
Privacy of Individually Identifiable Health Information, 45 C.F.R. Pts. 160, 164 ("Privacy 
Rule"); see also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the 
releasability ofprotected health information by acovered entity. See 45 C.F.R. pts. 160,164. 
Under these standards, a covered entity may not use or disclose protected health information, 
excepted as provided by parts 160 and 164 of the Code of Federal Regulations. See 45 
C.F.R. 5 164.502(a). 

This office has addressed the interplay of the Privacy Rule and the Act. In Open Records 
Decision No. 681 (2004). we rioted that section 164.512 of title 45 of the Code of Federal . . 
Regulations provides that a covered entity may use or disclose protected health information 
to the extent that such use or disclosure is required by law and the use or disclosure complies 
with and is limited to the relevant requiremeits of such law. See 45 C.F.R. 5 164.512(;)(1). 
We further noted that the Act "is a mandate in Texas law that compels Texas governmental 
bodies to disclose information to the public." See Open Records Decision No. 68 1 at 8; see 
also Gov't Code $5 552.002, ,003, ,021. We therefore held thatthe disclosuresunder the Act 
come within section 164.512(a). Consequently, the Privacy Rule does not make information 
confidential for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. 
Dep't ofMental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.-Austin 2006, 
no pet.); ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, 
statutory confidentiality requires express language making information confidential). Thus, 
because the Privacy Rule does not make confidential information that is subject to disclosure 
under the Act, the city may withhold protected health information from the public only if the 
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information is confidential under other law or an exception in subchapter C of the Act 
applies. 

You also raise section 552.101 of the Government Code in conjunction with 
sections 61 1.002 and 773.091 of the Health and Safety Code and section 402.083 of the 
Labor Code. 

Section 61 1.002 of the Health and Safety Code provides in part: 

(a) Communications between a patient and aprofessional, and records of the 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
maintained by a professional, are confidential. 

(h) Confidential communications or records may not he disclosed except as 
provided by Section 61 1.004 or 61 1.0045. 

Id. ?j 61 1.002(a)-(b). Section 61 1.001 defines a "professional" as (1) a person authorized to 
practice medicine, (2) aperson licensed or certified by the state to diagnose, evaluate or treat 
mental or emotional conditions or disorders, or (3) a person the patient reasonably believes 
is authorized, licensed, or certified. See id ?j 61 1.001(2); see also Open Records Decision 
No. 565 (1990). We conclude that none of the information at issue falls within the scope of 
section 61 1.002. Therefore, the city may not withhold any of the submitted information 
under section 552.101 in conjunction with section 61 1.002 of tbe Health and Safety Code. 

Section 773.091 of the Health and Safety Code, which governs the public availability of 
information relating to the provision of emergency medical services, provides in part: 

(a) A communication between certified emergency medical services 
personnel or aphysician providing medical supervision and a patient that is 
made in the course of providing emergency medical services to the patient is 
confidential and privileged and may not he disclosed except as provided by 
this chapter. 

(b) Records of the identity, evaluation or treatment of a patient by emergency 
medical services personnel or by a physician providing medical supervision 
that are created by the emergency medical services personnel or physician or 
maintained by an emergency medical services provider are confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) Any person who receives information from confidential communications 
or records as described by this chapter, other than a person listed in 
Section 773.092 who is acting on the survivor's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was obtained. 



Mr. John Danner - Page 4 

Health & Safety Code 5 773.091(a)-(c); but see id. 5 773.091(g) (privilege of confidentiality 
under Health & Safety Code § 773.091 does not extend to information regarding presence, 
nature of injury or illness, age, sex, occupation, and city of residence of patient who is 
receiving emergency medical services). We find that none of the information at issue falls 
within the scope of section 773.091. Therefore, the city may not withhold any of the 
submitted information under section 552.101 in conjunction with section 773.091 of the 
Health and Safety Code. 

Section 402.083(a) ofthe Labor Code provides that "[i]nformation in or derived from a claim 
file regarding an employee is confidential and may not be disclosed by the [Division of 
Workers' Compensation of the Texas Department of Insurance (the "division")] except as 
provided by this subtitle[.]" Labor Code $402.083(a). In Open Records Decision No. 533 
(1989), the City of Brownsville had received a request for similar information. This office 
construed the predecessor to section 402.083(a) to apply only to information that the 
governmental body obtained from the Industrial Accident Board, subsequently the Texas 
Workers' Compensation Commission and now the division. See Open Records Decision 
No. 533 at 3-6; see also Labor Code 5 402.086 (transferring confidentiality conferred by 
Labor Code 5 402.083(a) to information that other parties obtain from division files). 
Accordingly, information in the possession ofthe city that was not obtained from the division 
may not be withheld on the basis of section 402.083(a). It does not appear to this office that 
the city obtained any of the remaining information at issue from the division. Therefore, the 
city may not withhold any ofthe remaining informationunder section 552.101 in conjunction 
with section 402.083 of the Labor Code. 

We note that the submitted information includes medical records that are confidential under 
the Medical Practice Act (the "MPA"), subtitle B of title 3 of the Occupations Code. 
Section 159.002 of the MPA provides in part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by aphysician that is created or maintained by aphysician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code 5 159.002(b)-(c). This office has determined that in governing access to a specific 
subset of information, the MPA prevails over the more general provisions of the Act. See 
Open Records Decision No. 598 (1 991). We also have concluded that when a file is created 
as the result of a hospital stay, all of the documents in the file that relate to diagnosis and 
treatment constitute either physician-patient communications or records of the identity, 
diagnosis, evaluation, or treatment of a patient by aphysician that are created or maintained 
by a physician. See Open Records Decision No. 546 (1990). Medical records must be 
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released on the patient's signed, written consent, provided that the consent specifies (1) the 
information to be covered by the release, (2) reasons or purposes for the release, and (3) the 
person to whom the information is to be released. See Occ. Code $ 5  159.004, ,005. Any 
subsequent release of medical records must be consistent with the purposes for which the 
governmental body obtained the records. See id. 5 159.002(c); Open Records Decision 
No. 565 at 7 (1990). Medical records may only be released in accordance with the MPA. 
See ORD 598. We have marked medical records that must be withheld unless the city 
receives consent for release that complies with sections 159.004 and 159.005 of the MPA. 

The submitted documents also include accident report forms that appear to have been 
completedpursuantto chapter 550 ofthe Transportation Code. See Transp. Code 5 550.064 
(officer's accident report). Section 550.065(b) of the Transportation Code states that except 
as provided by subsection (c), accident reports are privileged and confidential. 
Section 550.065(~)(4) provides for the release of accident reports to a person who provides 
two of the following three items of information: (1) date of the accident; (2) name of any 
person involved in the accident; and (3) specific location of the accident. Transp. Code 
5 550.065(~)(4). Under this provision, the Texas Department of Public Safety or another 
governmental entity is required to release a copy of an accident report to a person who 
provides the agency with two or more of the items of information specified by the statute. 
Id In this instance, the requestor has not provided the city with two of the three specified 
items of information. Therefore, the city must withhold the accident report forms that we 
have marked pursuant to section 550.065(b) of the Transportation Code. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is highly intimate or embarrassing, such that its 
release would be highly objectionable to a person of ordinary sensibilities, and of no 
legitimate public interest. See Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). Common-law privacy protects the specific types of 
information that are held to be intimate or embarrassing in IndustriulFoundution. See id 
at 683 (information relating to sexual assault, pregnancy, mental or physical abuse in 
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide, 
and injuries to sexual organs). This office has determined that other types of information 
also are private under section 552.101. See Open Records Decision No. 659 at 4-5 (1999) 
(summarizing information attorney general has held to be private). We have marked medical 
information that the city must withhold under section 552.101 in conjunction with cornmon- 
law privacy. We note that the requestor has a special right of access to his own private 
informationunder section 552.023 of the Government Code. See Gov't Code 5 552.023(a); 
OpenRecords Decision No. 48 1 at 4 (1 987) ('privacy theories not implicated when individual 
requests information concerning himself).' 

'Section 552.023(a) providesthat "[a] person oraperson's authorized representative has a special right 
of access, beyond the right oftbe general public, to information held by a governmental body that relates to the 
person and that is protected horn public disclosure by laws intended to protect that person's privacy interests." 
Gov't Code 5 552.023(a). 



Mr. John Danner - Page 6 

Common-law privacy also protects certain types of personal financial information. This 
office has determined that financial information that relates only to an individual ordinarily 
satisfies the first element of the common-law privacy test, but the public has a legitimate 
interest in the essential facts about a financial transaction between an individual and a 
governmental body. See Open Records DecisionNos. 600 at 9- 12 (1992) (identifying public 
and private portions of certain state personnel records), 545 at 4 (1 990) (attorney general has 
found kinds of financial information not excepted from public disclosure by common-law 
privacy to generally be those regarding receipt of governmental funds or debts owed to 
governmental entities), 523 at 4 (1989) (noting distinction under common-law privacy 
between confidential background financial information furnished to public body about 
individual and basic facts regarding particular financial transaction between individual and 
public body), 373 at 4 (1983) (determination of whether public's interest in obtaining 
personal financial information is sufficient to justify its discIosure must be made on case-by- 
case basis). We have marked personal financial information that must be withheld under 
section 552.101 in conjunction with common-law privacy. 

You alsoraise section552.117 ofthe Government Code. Section 552.1 17(a)(l) excepts from 
disclosure the home address and telephone number, social security number, and family 
member information of a current or former official or employee of a governmental body who 
requests that this information be kept confidential under section 552.024 of the Government 
Code. Whether a particular item of information is protected by section 552.1 17(a)(l) must 
be determined at the time of the governmental body's receipt of the request for the 
information. See Open Records Decision No. 530 at 5 (1989). Thus, information may only 
be withheld under section 552.1 17(a)(l) on behalfofa current or former official or e~llployee 
who made a request for confidentiality under section 552.024 prior to the date of the 
governmental body's receipt of the request for the information. Information may not be 
withheld under section 552.1 17(a)(l) on behalf of a current or former official or employee 
who did not timely request under section 552.024 that the information be kept confidential. 

You state that the submitted documents contain personal information of city employees who 
have indicated that they want that information withheld from the public. However, yon have 
not informed us which employees made such a request or whether they did so prior to the 
city's receipt of this request for information. Moreover, you have marked only a small 
portion of the information that the city seeks to withhold under section 552.117. 
Nevertheless, to the extent that the information that we have marked under this exception 
consists ofthe home addresses and telephone numbers, social security numbers, and family 
member information of current or fonner employees who requested confidentiality for the 
marked information prior to the city's receipt of this request for information, the city must 
withhold any such information under section 552. Il7(a)(l). We note that a post office box 
number is not a "home address" for purposes of section 552.117.' Because this exception 

2See Gov't Code 3 552.1 17; Open Records Decision No. 622 at 4 (1994) (legislative history makes 
clear that purpose of Gov't Code 3 552.1 17 is to protect public employees &om being harassed at home) (citing 
House Committee on State Affairs, Bill Analysis, H.B. 1976, 69th Leg. (1985); Senate Committee on State 
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protects personal privacy, the requestor also has a special right of access under 
section 552.023 to information relating to the requestor that the city would be required to 
withhold from the public under section 552.1 17(a)(1). See Gov't Code 5 552.023(a), 
ORD481 at4. 

Section 552.130 of the Government Code, which you also raise, excepts from disclosure 
information that relates to 

(1) a motor vehicle operator's or driver's license or permit issued by an 
agency of this state; 

(2) a motor vehicle title or registration issued by an agency of this state; or 

(3) a personal identification document issued by an agency of this state or a 
local agency authorized to issue an identification document. 

Gov't Code $ 552.130(a). We have marked Texas driver's license, motor vehicle, and 
personal identification information that the city must withhold under section 552.130. We 
note that section 552.1 30 does not encompass out-of-state driver's license and motor vehicle 
information. Moreover, because this exception also protects personal privacy, the requestor 
has a right of access to his own Texas driver's license information. See id. 5 552.023(a); 
ORD481 at4. 

We note that some of the remaining information is confidential under section 552.136 of the 
Government Code.' Section 552.136(b) states that "[n]otwithstanding any other provision 
of [the Act], a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Gov't Code 
$ 552.136(b); see id. 5 552.136(a) (defining "access device"). We have marked insurance 
policy numbers that the city must withhold under section 552.136. 

Lastly, we note that some ofthe remaining information appears to be protected by copyright. 
A governmental body must allow inspection of copyrighted information unless an exception 
to disclosure applies to the information. See Attorney General Opinion JM-672 (1987). An 
officer for public information also must comply with copyright law, however, and is not 
required to furnish copies of copyighted information. Id. A member of the public who 
wishes to make copies of copyrighted informationmust do so unassisted by the governmental 
body. In making copies, the member of the public assumes the duty of compliance with the 
copyright law and the risk of a copyright infringement suit. See Open Records Decision 
No. 550 at 8-9 (1990). 

Affairs, Bill Analysis, H.B. 1976, 69th Leg. (1 985)) (emphasis added). 

'Unlike other exceptions to disclosure under the Act, this ofice will raise section 552.136 on behalf 
of a governmental body, as this exception is mandatory and may not be waived. See Gov't Code $$ 552.007, 
.352; Open Records Decision No. 674 at 3 n.4 (2001) (mandatory exceptions). 
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In summary: (1) the marked medical records must be withheld under the MPA unless the 
city receives consent for release that complies with sections 159.004 and 159.005 of the 
MPA; (2) the marked accident report forms must be withheld under section 550.065(b) of 
the Transportation Code; (3) the marked medical and personal financial information must be 
withheld under section 552.101 of the Government Code in conjunction with common-law 
privacy; (4) to the extent that the information that we have marked under section 552.1 17 
consists of the home addresses and telephone numbers, social security numbers, and family 
member information of current or former employees who requested confidentiality for the 
marked information under section 552.024 ofthe Government Code prior to the city'sreceipt 
of this request for information, the city must withhold any such information under 
section 552.1 17(a)(l); (5) the marked Texas driver's license, motor vehicle, and personal 
identification information must be withheld under section 552.130 ofthe Government Code; 
and (6) the marked insurance policy numbers must be withheld under section 552.136 of the 
Government Code.4 The city must release the rest of the submitted information. Any 
information that is protected by copyright must be released in accordance with copyright law. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited . - 
from asking the attorney general ;o reconsider this ruling. Gov't Code 8 552.30i(f). If the 

~ - . . 

governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. § 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 

4To the extent that the submitted social security numbers are not excepted fiom disclosure under 
section 552.1 17(a)(l), wenote that section 552.147(b) ofthe Government Code authorizes agovemmental body 
to redact a living person's social security number from public release without the necessity of requesting a 
decision from this office under the Act. The requestor has a right, however, to his own social security number. 
See generally Gov't Code 5 552.023fh) (governmental body may not deny access to person to whom 
informationrelates, ortbatperson'srepresentative, solely ongrounds thatinformation isconsidered confidential 
by privacy principles). 
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requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. § 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. § 552.321(a); Texas Dep'f of Pub. Safeety v. Gilbreath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Assistant Attorney General 
Open Records Division 

ReE ID# 286760 

Enc: Submitted documents 

c: Mr. Sam Reed 
152 Harriett Drive 
San Antonio, Texas 78215 
(wlo enclosures) 


