
G R E G  A B B O T T  

August 1,2007 

Ms. Julie Joe 
Assistant County Attorney 
County of Travis 
P.O. Box 1748 
Austin, Texas 78767 

Dear Ms. Joe: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Gove~ninent Code. Your request was 
assigned ID# 285321. 

The Travis County Attorney's Office (the "county") received a request for all information 
pertaining to the employme~lt of the requestor. You state that you will release some 
infornlatioll to the requestor. You clai~ii tliat the submitted information is excepted from 
disclosure under sections 552.1011, 552.107, 552.117, and 552.137 of the Government 
Code.2 We have considered the exceptions you claim and reviewed the submitted 
representative sample of information.' We have also considered commellts submitted by the 
requestor. See Gov't Code Q: 552.304 (providing that interested party may submit comments 
stating why information should or should not be released). 

'Altliough you raise section 552.101 in conjunction with die attorney-ciieiit privilege, this office has 
concluded tliat section 552.101 does not encompass discovery privileges. See Ope11 Records Decision Nos. 676 

'You additioiialiy raise sections 552.108 and 552.1 1 I; however, we do not address these exceptioils 
because you make no argumeiits explaining how they are applicable to the submitted infornlation. See Gov't 
Code $9 552.301, ,302. 

'We assume that the "representative sarnple"ofrecords submitted to this office is truly representative 
of tlie requested I-ecords as a whole. See Ope11 Records Decision Nos. 499 (198X), 497 (1988). This open 
records letter does not reach, aild therefose does not authorize the withholding of, any other requested records 
to tlie extent that tbose records contain substantially different types of infortnation than that submitted to this 
office. 

1P05.1 (1i:pici B o x  1 2 5 4 8 ,  A u s r i x .  ' l ' i i l h i 7 8 7 1 1 - 2 5 4 8  i i i i . : ( 5 1 ? ) 4 6 3 ? 1 ~ l O  \vaa.oi~:.si~~i;:rs.ch 

n. ilq.,,, i ~ m p , ~ ~ ~ ~ , , ,  opponlarg i~inpt~).., . i>, ,~,~d on ~ , ~ ) . t h d  ,,,,prr 



Ms. Julie Joe - Yage 2 

Initially, weaddress the issue of whether the March 22,2007 facsimile request sent to the 
county was a proper request, Section 552.301(c) provides that "a written request includes 
a request made in writing that is sent to the officer for public infom~ation, or the person 
designated by that officer, by electronic mail or facsimile transmission." Id. 5 552.301(c). 
The county explains tliat the request was not sent to the facsimile number that it has 
designated for receipt of open records requests. Thus, we agree with the county that the 
March 22, 2007 facsimile request was not a proper written request, and therefore did not 
require the county to respond. Id. Q: 552.301 (governmental body's duty to request a ivling 
from the attorney general arises only after it receives a written request). 

Section 552.101 of the Government Codc excepts froni disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code $ 552.101. This section encompasses information protected by other statutes. The 
county asserts that the submitted 1-9 form and supporting documentation are excepted from 
disclosure pursuant to section 552.101 in conjunction with a federal statute. Section 1324a 
of title 8 of the United States Code provides that an 1-9 form and "any information contained 
in or appended to such form, may not be used for purposes other than for enforcement of this 
chapter" and for enforcement of other federal statutes governing crime and criminal 
investigations. See 8 U.S.C. $ 1324a(b)(5); see also 8 C.F.R. $ 274a.2(b)(4). Release of the 
form in this instance would be "for purposes other than for enforcement'' of the referenced 
federal statutes. Accordingly, we conclude that the 1-9 fonn and its attachment, which the 
county has marked, are confidential and r-lay only be released in compliance with the federal 
laws and regulations governing the employmellt verification system. 

Section 552. I01 encompasses chapter41 1 ofthe Government Code. Criminal history record 
information ("CHRI") obtained from the National Crime Information Center or the Texas 
Crime Information Center is confidential under federal and state law. CHRI means 
"infornlation collected about a person by a criminal justice agency that consists of 
identifiable descriptions and notations of arrests, detentions, indictments, informations, and 
other formal criminal charges and their dispositions." Gov't Code $ 41 1.082(2). Federal 
law governs the dissemination of CHRI obtained from the National Crime Infomiation 
Center network. Federal regulations prohibit the release to the general public of CHRI 
maintained in state and local CHRI systems. See 28 C.F.R. 5 20.21(~)(1) ("Use of criminal 
history record infom~ation disseminated to noncriminal justice agencies shall be limited to - 
the purpose for which it was given") and (c)(2) ("No agency or individual shall confirn~ the 
existence or nonexistence of criminal history record information to any person or agency that 
would not be eligible to receive the information itself'). The federal regulations allow each 
state to follow its own individual law with respect to CHRI tliat it generates. See Open 
Records Decision No. 565 at 10-12 (1990); see generally Gov't Code ch. 41 1 subch. F. 
Sections 41 1.083(b)(1) and 41 1.089(a) of the Government Code authorize a criminal justice 
agency to obtain CHRI; however, a criminal justice agency may not release CHRI except to 
another cr~minal justice agency fora cl-iminal justice purpose. See Gov't Code Q: 41 1.089(b). 
We agree that the some of the submitted infom~ation, which we have marked, constitutes 
CNRI that the county must withhold under section 552.101 of the Government Code in 
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conjunction w~th  section 41 1.083. However, no part of the remaining infonnation at issue 
may be witl~held on this basis. We note that the Department of Public Safety has the 
authority to release a11 individual's own CHRI to that individual. Id. $41  1.083(b)(3). 

Section 552.101 of the Govenlrnent Code also encompasses section 301.081 of the Labor 
Code, and provides the following: 

(a) Each employing unit shall keep employment records containing 
information as prescribed by the  omm mission and as necessary for the proper 
administration of this title. The records are open to inspection and may be 
copied by the commission or an authorized representative of the commission 
at any reasonable time and as often as necessary. 

(b) The commissio~l may require from an employing unit sworn or unswom 
reports regarding persons employed by the employing unit as necessary for 
the effective administration of this title. 

(c) Employr~lent information obtained or otherwise secured under this 
section may not be published and is not open to public inspection, other than 
to a public employee in the performance of public duties, except as the 
commission considers necessary for the proper administration of this title or 
as provided by con~mission rule and consistent with federal law. 

(d) A person conlmits an offense if the person violates any provision of tllis 
section. An offense under this subsection is a Class A misdemeanor. 

Labor Code § 301.081.4 This office interpreted the predecessor provision of 
section 301.081(c) to apply to information the Texas Workforce Commission (the 
"commission") obtains from the records and reports that employers are required to file with 
the commission. See Open Records Decision No. 599 (1992) (construing fonner V.T.C.S. 
art. 5221b-9). Thus, the provision applies only to records held by the commission and not 
to records maintained by the enlploying entity. See R a i ~ z b o ~ ~  Group, Ltd. v. Texas 
Etnployment Comm 'n, 897 S.W.2d 946 (Tex. App.-Austin 1995, writ denied) (construing 
statutorypredecessor); but see Open Records Decision Nos. 516 (1989), 490 (1988) (stating 
that confidential information may be transferred between state agencies without destroying 
its confidential character). In this instance, the information at issue consists of records 
maintained by the employing entity. Accordingly, no part of the information at issue may 
be withheld on this basis. 

Section 552.107 of the Government Code protects inforn~ation coming within the 
attorney-client privilege. Gov't Code 5 552.107. When asserting the attorney-client 

%A of M a y  24, 2007, 80"' Leg., K.S., S.B. 1619, 5 1 (to be codlfied as an amei~dment to Labor 
Code $ 301.081(c), (d)). 
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privilege, a governn~ental body has the burden of providing the necessary facts to 
demonstrate tile elements ofthe privilege in order to withhold the information at issue. Open 
Records Decision No. 676 at 6-7 (2002). 

First, a govemmental body must de~nonstrate that the illfonnation constitutes or docun~ents 
a communication. Id. at 7. Second, the communication must have been made "for the 
purpose of facilitating the rendition ofprofessional legal services" to the client governmental 
body. TEX. R. EvID. 503(b)(l). The privilege does not apply when an attorney or 
representative is involved in some capacity other than that of providing or facilitating 
professional legal services to the client governmental body. I n  re Tex. Farmers Ins. 
Exch., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client 
privilege does not apply if attorney acting in capacity other than that of attorney). 
Governmental attorneys oftell act in capacities other than that of professional legal counsel, 
such as administrators, investigators, or managers. Thus, the mere fact tbat a con~munication 
involves an attorney for the government does not demonstrate this element. Third, the 
privilege applies only to communications between or among clients, client representatives, 
lawyers, and lawyer representatives. TEX. R. Evm. 503(b)(l)(A), (B), (C), (D), (E). Thus, 
a govemmental body must infonn this office of the identities and capacities of the 
individuals to whom each communicatioll at issue bas been made. Lastly, the attorney-client 
privilege applies only to a confidential communication, id. 503(b)(l), meaning it was "not 
intended to be disclosed to third persons other tlian those to whom disclosure is made in 
furtlierance of the rendition of professional legal services to the client or those reasonably 
necessary for the transmission of the com~n~~nication." Id. 503(a)(5). 

Whether a communication meets this definition depends on the intent of the parties involved 
at the time the information was comnlunicated. Osborne v. Johnsotz, 954 S.W.2d 180, 184 
(Tex. App.-Waco 1997, no writ). Moreover, because the client may elect to waive the 
privilege at any time, a governmental body must explain that the confidentiality of a 
communication has been maintained. Section 552.107(1) generally excepts an entire 
communication that is demonstrated to be protected by the attorney-client privilege unless 
otherwise waived by the governmental body. See Nuie v. DeShazo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entire communication, including facts contained therein). 

In this instance, you state that the e-mails you have marked constitute communications 
between attorneys for the county or their representatives and clients of the county and client 
representatives. You further state that these conlmunicatio~ls were made for the purpose of 
facilitating the rendition of professional legal services and that the confidentiality of these 
con~munications has been maintained. Based on your representations and our review, we 
determine that you may withhold the information you have marked under section 552.107. 

Section 552.11 7(a)(1) excepts fro111 disclosure the home address, home telephone number, 
social security numbers, and family member information of a current or former official or 
employee of a governmental body who 1,equests that this information be kept confidential 
under section 552.024 ofthe Government Code. Gov't Code $552. I 17(a)(l). However, we 
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note that the requestor has a right to her own section 552.1 17(a)(l) information. See 
id. $ 552.023(b) (govemmental body r a y  not deny access to person whom information 
relates on grounds that inforniation is considered confidential by privacy principles). Thus, 
none of the submitted information may be withheld under section 552.1 17(a)(I). 

Section 552.137 of the Government Code excepts fro111 disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). Id. 5 552.137(a)-(c). 
Section 552.137 does not apply to a government employee's work e-mail address because 
such an address is not that of the employee as a "~nember of the public" but is instead the 
address of the individual as a government employee. Upon review, we determine that the 
e-mail address in the remaining information is not excepted from disclosure under 
section 552.137. 

In summary, the county must withhold the submitted 1-9 form and attachment under 
section 552.101 ofthe Government Code in conjunction with federal law. The county must 
withhold the CHRI we have marked under section 552.101 in conjunction with 
section 41 1.083 of the Government Code. The county may withhold the confidential 
attorney-client cornn~unications it has marked under section 552.107. The remaining 
information must be released to the requestor.' 

This letter ruling is limited to the particuiar records at issue in this request and limited to the 
facts as presented to us; therefore, this r~lling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, govemmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the govemmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get tbc 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the govemmental body to enforce this ruling. 
Id. 5 552.321(a). 

'We note that the submitted information colitains tlie requestor's social security number and Texas 
motor vehicle infonnation. The requestor has a right of access to her own social security number and Texas 
motor vehicle inforn~ation. See g e ~ ~ e i ~ a l i j ~  Gov't Code $ 552.023(b) (govemmental body may not deny access 
to person to whom information relates, 01. that person's representative, solely on grounds that infonnation is 
considered confidential by privacy principles). 
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If this ruling requires the govemmental body to release all or pal? of the requested 
infonnation, the governinental body is respoiisible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this mling, the govenltiiental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this r~~lingpursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. S 552.3215(e). 

If this ruling requires or permits the governinental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the govemniental 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilbt-eath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of infomiation triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amourlts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the govemmental body, the requestor, or any other person has questions or comme~lts 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date ofthis ruling. 

Sincerely, 

Assistant Attonley General 
Open Records Division 

Ref: ID# 255321 

Enc. Submitted documents 

c: Ms. Alicia M. Lee 
4701 Monterey Oaks Boulevard, #423 
Austin, Texas 78749 
(wio enclosures) 


