
G R E G  A B B O T T  

August 8, 2007 

Mr. Mark Daniel 
Watauga City Attorney 
Law Offices of Evans, Candy, Daniel & Moore 
Sundance Square 
115 West Second Street, Suite 202 
Fort Worth, Texas 76102 

Dear Mr. Daniel: 

You ask whether certain information is subject to required p~iblic disclosurc under the 
Public In fo r~ i~a t io~~  Act (the "Act"), chapter 552 of tbe Gove~nmcnt Code. Your request was 
assigned ID# 286047. 

The City of Wataiiga (the "city") received a request for information related to allegations of 
sexiial harassment against a named firefighter, commendations or disciplinary actions taken 
against the named firefighter, and a cop) of the city's sexual harassment policy. You state 
that you have released the city's sexual harassment policy. You claim that the re~naining 
requested inforniatioti is excepted from disclosure under sections 552.101 and 552.102 of 
tlie Govenimeiit Code. We have considered the exceptions you claim and reviewed tlie 
submitted inforniation. 

Section 552.101 of the Government Code excepts from required p~iblic disclosure 
"infomniation considered to be confidential by law, either coristitutional, statutory, or by 
judicial decision" and encoinpasses infonnatioi~ tliat another statute makes confidential. 
Gov't Code 5 552.101. The City of Watauga is a civil service city under chapter 143 of the 
Local Government Code. Section 143.089 contenlplates two different types of personnel 
files, a firefighter's civil service file that the civil service director is required to maintain, and 
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an internal file that the fire departinent may maintain for its own use. Local Gov't 
Code 5 143.089(a), (g). 

In cases in which a fire departinent investigates an firefighter's ~ n i s c o ~ ~ d ~ ~ c t  and takes 
disciplinary action against the firefighter. it is required by section 143.089(a)(2) to place all 
investigatory records relating to the investigation and disciplinary action, incli~ding 
backgro~ind doct~~nents such as coinpiaints, witness statements, and docunlents oflike nature 
from individuals who were not in a supervisoiy capacity, in the officer's civil service file 
maintained under section 143.084(a). Abbott 11. Coi~zis Cliristi, 109 S.W.3d 113, 122 
(Tex. App.-Austin 2003, no pet.). All investigatory nlaterials in a case resulting in 
disciplii~ary action are "from the enlploying department" when they are held by or in 
possession of the city fire departluent because of its investigation into a firefighter's 
misconduct, and the fire department lnust forward them to tlre civil seivice cornmissio~~ for 
placement in the civil service personnel file. Id. at 120, 122. Such records are subject to 
release under the Act. See Local Go.c.'t Code 5 143.089(0; Open Records Decision No. 562 
at 6 (1990). 

However, a document relating to a firefighter's alleged misconduct may not be placed in his 
civil service personnel file if there is insufficient evidence to sustain the charge of 
misconduct. Local Gov't Code 5 143.089(h). Information t11at reasonably relates to a 
firefighter's employment relationship with the fire department and that is maiiltained in a fire 
department's internal file pursuant to section 143.089(g) is confidential and must not be 
released. CityofSa~z Antonio v. Sati Antonio Expr-ess-News, 47 S.W.3d 556 (Tex. App.-San 
Antonio 2000, pet. denied); Cig~ 01 Sari Antonio v. Tex. Attol-tiey Gerzei-al, 851 
S.W.2d 946,949 (Tex. App.-Austin 1993, writ denied). 

You state that "copies of any commendations or disciplinary actions taken against" the 
named individual are excepted fi-on1 disclosure under section 143.089. Contradictorily, you 
then refer to section 143.089(a), which provides a list of the items that must be maintained 
in the firefighter's civil service file, and thus are s~~bjec t  to release, We note that a 
firefighter's civil service file must contain commendations, as well as documents relating 
to any misconduct in those eases where the fire department took disciplinary action against 
the firefighter. See Local Gov't Code $5 143.089(a)(1)(2), 143.051L.055 (describing 
"disciplinary action" for purposes of section 143.089(a)(2)); Attorney Gelieral Opil~ion 
JC-0257 (2000). Most of the submitted infomlation relates to a charge of ~nisconduct that 
resulted in the demotion of the firefighter at issue. Therefore, this information, and the 
submitted commendation, must be maintained in the civil service file pursuant to 
subsections 143.089(a)(l) and (2), and may not be withheld under section 552.101 in 
conjunction with section 143.089(g) of the Local Government Code. The city does not 
clearly state whether the remaining document in Exhibit D is maintained in the fire 
department's internal file. If this doculnent is maintained in the fire department's internal 
file, it must be rvithheld under 552.101 in conjunction with sectiol~ 143.089(g) ofthe Local 
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Goveniment Code.' However, if the remaining docuinent is not nmintained in the fire 
depaitment's internal file, it must be released. 

We now address your remaining arguments for the information contained in the firefighter's 
civil service file, which is subject to the Act. Section 552.102(a) of the Govemnlent Code 
excepts from disclosure "information in a personnel file, the disclosure of which would 
constitute a clearly unwarranted invasion of personal privacy." Gov't Code 5 552.102(a). 
In Hubert 1). Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex. App.-Austin 1983, 
writ ref'd n.r.e.), the court niled that the test to be applied to information claimed to be 
protected under section 552.102(a) is the same as the test formulated by the Texas Supreme 
Court in Industrial Fotrtzdatiotz for information claimed to be protected under the doctrine 
of common-law privacy as incorporated by section 552.101 of the Govemniellt Code. See 
Itzdus. Fozitzd. it Te.x. It~dus. Accident Bd., 540 S.W.2d 668,683-85. Accordingly, we will 
consider your section 552.101 and section 552.102(a) privacy claims together. 

Section 552.101 of the Government Code encompasses the common-law right of privacy. 
For information to be protected from public disclosure by the common-law right ofprivacy 
under section 552.101, the information must meet the criteria set out in Indzistrial 
Foundation. In Industrial Foundatiotz, the Texas Supreme Court stated that information is 
excepted from disclosure if (1) the infom~ation contains highly intimate or embarrassing 
facts, the release ofwhich would be highly objectionable to a reasonable person, and (2) the 
information is not of legitimate concern to the public. 540 S.W.2d at 685. In Mot-ales v. 
Ellen, 40 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied), the court addressed the 
applicability of the common-law privacy doctrine to fi les of an investigation of allegations 
of sexual harassment. The investigation files in Ellen contained individual witness 
statements, an affidavit by the individual accused of the misconduct responding to the 
allegations, and conclusions of tile board of inquiry that conducted the investigation. 
Ellen, 840 S.W.2d at 525. The court ordered the release of the affidavit of the person under 
investigation and the conclusions of the board of inquiry, stating that the public's interest 
was sufficiently served by the disclosure of such documents. Id. In concluding, the Ellen 
court held that "the pubiic did not possess a legitimate interest in the identities of the 
individual witnesses, nor the details of their personal statements beyond what is contained 
in the documents that have been ordered released." Id. 

Thus, if there is an adequate summaiy of an investigation of alleged sexual harassment, the 
investigation sumnary must be released under Ellen, but the identities of the victims and 
witnesses of the alleged sexual harassment must be redacted, and their detailed statements 
must be withheld from disclosure. See Open Records Decision Nos. 393 (1983), 339 (1982). 
lfno adequate sunlniary ofthe investigation exists, then all ofthe information relating to the 

'We note that section 143.089(g) requiiss a fire departinelit who receives a request for iiifoi-mation 
maintained in a file under sectioil 143.089(g) to refer that person to the civil service director or the director's 
desigiiee. 
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investigatio~i ordinarily must be released, with the exception of information that would 
identify the victims and witnesses. In either case, the identity of tile individ~~al accused of 
sexual harassment is not protected from public disclosure. Common-law privacy does not 
protect information about a public employee's alleged niisconduct on the job or coniplaints 
made about a pi~blic employee's job perforniance. See Open Records Decision Nos. 438 
(1986), 405 (19831,230 (1979), 219 (1978). 

In this instance, the information at iss~ie relates to a completed investigation of sexual 
harassment and iilcludes an adequate summary of that investigation. In accordance wit11 the 
holding in Ellen, the city must release the summary redacting informatioil that identifies the 
alleged victim and witnesses. We have marked the identifying information accordingly. We 
note that supervisors are not considered witnesses under Ellen. We further note that the 
adequate summary contains a statement from the accused. The city nmust withhold the 
remaining infonnation related to the sexual harassment investigation: which we have 
marked, under section 552.101 in co~ijunction with common-law privacy under Ellen. 

Section 552.1 17(a)(l) excepts from disclosure the home address, home telephone number, 
social security number, and family me~nber information of a current or former official or 
employee of a governmental body who requests that this information be kept confidential 
under section 552.024 of the Government Code. Whether a particular piece of information 
is protected by section 552.1 17 must be determined at the time the request for it is made. 
See Open Records Decision No. 530 at 5 (1989). If the firefighter at issue made a request 
for confidentiality under section 552.024 prior to the date on which the request for 
information was made, the city must withhold the infomlation we have marked pursuant to 
section 552.117(a)(I). If the firefigllter at issue did not lnalte a timely request for 
confidentiality, the infonilation at issue must be released. 

In suninlary, if the remaining document in Exhibit D is maintained in the fire department's 
internal file, the city must withhold the ducumentunder section 552.101 of the Government 
Code in conjunction with section 143.089(g) of the Local Govennnent Code. The city niust 
withhold the infornlation that we have marked under section 552.101 in conjunction with 
common-law privacy under Ellen. If the firefighter at issue made a fil-neiy request for 
confidentiality, the city must withhold the infonnation we have marked pursuant to 
section 552.1 17(a)(I). The renlaining information must be released. 

This letter ruling is limited to the particular records at issue in this request and linlited to the 
facts as presented to us; therefore, thi? ruling ~liust not be relied upon as a previous 
detenniriatior, regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(0. If the 
govern~nental body wants to challenge this ruling, the governmental body must appeal by 
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filing suit in Travis County within 30 calendar days. Id. $ 552.324(b). 111 order to get tlie 
full benefit ofsueh an appeal, the goveinmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governrnental body does not appeal this ruling and thc 
govenlmental body does not con~ply with it, then both the requestor and the attorney 
general have the right to file suit agaivst the governmental body to enforce this ruling. 
Id. $ 552.3211a). 

If this ruling requires tlie governmental body to release all or part of the requested 
information, the gove~limental body is responsible for raking the next step. Based on the 
statute, the attorney general expects that, ~kpoii receiving this ruling, tlie govenlniental body 
will either release the public records proniptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuaut to section 552.324 of the 
Government Code. If the govenlmental body fails to do one of these things, then the 
requestor should report that failure to the attoniey general's Open Goveinment Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or pennits the governniental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in eon~pliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-cliargilig must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governrnental body, tile requestor, or any other person has questions or comments 
about this ruii~lg, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Kara A. Batey i/ 
Assistant Attomey General 
Open Records Division 
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Ref ID# 286047 

c: Ms. Mellssa Vargas 
Star-Telegram 
C/O Mr. Mark Danlel 
Sulidaiice Square 
115 West Second Street, Suste 202 
Fort Worth, Texas 76 102 
(wlo eilclos~~res) 


