
ATTORNEY GENERAL OF TEXAS 
G R E G  A B B O T T  

August 8,2007 

Mr. Bradford E. Bullock 
Attorney for City of New Braulifels 
McKamie Law 
13750 San Pedro, Suite 640 
Sail Antonio, Texas 78232 

Dear Mr. Bullock: 

You ask wheiher certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 286074. 

The City ofNew Braunfels (the "city"), which you represent, received two requests from the 
same requestor for a copy of the city's record retention policy; e-mails by and between the 
city council, mayor, city manager, city staff, and constituents regarding four specified 
ordinances or any other ordinance that regulates activities on tile Colual and Guadalupe 
Rivers from the year 2000 to the present; and the city's file pertaining to ordinance 01-32. 
You claim that the requested info~mation is excepted from disclosure under 
sections 552.103,552.106, and 552.107 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted representative sample of infornlation.' We 
have also received and considered comments subnlitted by the requestor. See Gov't 
Code 5 552.304 (interested party may submit comments stating why information should or 
should not be released). 

'We assume t11at the representarive sample of records submitted to this office is truly representative 
of the requested records as a whole. See Ope11 Records Decisioli Nos. 499 (1988). 497 (1988). This ope11 
records letter does not reach, and therefore does not authorize the withholditlg of, aiiy other reqitested records 
to the extent that those records coiitain substai1tially different types of ilifor~natioii than that siibliiitted lo this 
ofiice. 
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Initially, we note that some of the iiiformation you have subillitted to us for review is not 
responsive to the request. Soille ofthe inforinatioil, which we have marked in the subnlitted 
documents, was created after the city received the request for infoi-nlation. Additionally, 
some of the e-mails on the submitted CDs do not involve the four specified ordinances or 
ally other ordinance that regulates activities on the Coma1 and Guadalupe Rivers from the 
year 2000 to the present. Thus, all such infonnatio~i on the subil~itted CDs and the 
infornlatio~l we have marked in the submitted documents is not responsive to the request for 
inforniation. This ruling does not address the public availability of any information that is 
not responsive to the request, and the city is not required to release this infornlation in 
response to this request. See Econ. Opporturzities Dev. COT. 1'. Bustamante, 562 
S.W.2d 266 (Tex. Civ. App.-San Aiitonio 1978, writ dism'd). 

Next, we note that the submitted docunients include an ordinance adopted by the city. 
Because laws and ordinances are bii~ding on meillbers of the public, they are illatters of 
public record and may not be withheld fioni disclosure under the Act. See Open Records 
Decision No. 221 at 1 (1979) ("official records of the public proceedings of a governniental 
body are anlong the most open of records"); see also Open Records Decision No. 55 1 at 2-3 
(1990) (laws or ordinances are open records). The submitted ordinance, which we have 
marked, must be released. 

We also note that the submitted information includes agendas and minutes of public 
meetings of a governmental body. Section 55 1.022 of the Open Meetings Act, chapter 55 1 
of the Government Code, expressly provides that "[tlhe minutes and tape recordings of an 
open meeting are public records and shall be available for public inspection and copying on 
request to the governmental body's chief administrative officer or the officer's designee." 
Gov't Code 5 55 1.022. The agenda ofa public meeting ofa govemnleiital body also is made 
public by statute. See id. 5 55 1.041. As a general rule, the exceptions to disclosure found 
in the Act do not apply to infom~ation that is made public by other statutes. See Open 
Records Decision Nos. 623 at 3 (1994), 525 at 3 (1 989). Therefore, the agendas andminutes 
that we have marked may not be witlibeld under any of the claimed exceptions and must be 
released to the requestor. 

We now address your claim under sectioll552.103 ofthe Government Code, which provides 
in part as follows: 

(a) Information is excepted from [required public disclosure] if it is 
informatioil relating to litigatioil of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 
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(c) Infoilnation relating to litigatioii involving a govenln~elltal body or an 
officer or employee of a govemnlental body is excepted fro111 disclosure 
under Subsection (a) only if the litigation is pending or reasonably 
anticipated on the date that the requestor applies to the officer for public 
infonnation for access to or duplication of the information. 

Gov't Code $ 552.103(a), (c). The govei~lmental body has the burden ofproviding relevant 
facts and docuinents to show that the section 552.103(a) exception is applicable in a 
particular situation. The test for meeting this burden is a showing that ( I )  litigation is 
pending or reasonably anticipated on the date the governnle~ltal body received the request 
for information and (2) the inforn~ation ;t issue is related to that litigation. Utziv. of Tex. Law 
Sclz. 11. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997: no pet.); 
Henrdv. Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houston [lst Dist.] 1984, writ 
ref dn.r.e.); OpenRecords DecisionNo. 55 1 at 4 (1 990). The governmental body must meet 
both prongs of this test for infornlation to be excepted under section 552.103(a). 

To establish that litigation is reasollably anticipated, a governmental body must provide this 
office "concrete evidence showing that the claim that litigation may ensue is more than mere 
conjecture." Open Records Decisiorr No. 452 at 4 (1986). Concrete evidence to support a 
claim that litigation is reasonably anticipated may include, for example, the governmental 
body's receipt of a letter containing a specific threat to sue the governmental body from an 
attorney for a potential opposing party.' 3pen Records Decision No. 555 (1990); see Open 
Records Decision No. 518 at 5 (1989) (litigation 111ust be "realistically contemplated"). On 
the other hand, this office has determined that if an individual publicly threatens to bring suit 
against a governmental body, but does not actually take objective steps toward filing suit, 
litigation is not reasonably anticipated. See Open Records Decision No. 331 (1982). 

You state that the city reasonably anticipates litigation co~lcerning the remaining 
information. In support of this coiltention, you infonn us and provide docunientation 
showi~lg that a lawsuit styled Stop the 01-dinances Please v. City ofNew Braunfels, Cause 
No. 07-0387B, was filed in the 207''' Judicial District Court of Coma1 County prior to the 
city's receipt of the present request. You also indicate that this suit was dismissed and 
subsequently reinstated by the court. Based on your arguments, the submitted 
documentation, and our review ofthe remaining infomlation, we find that the city reasonably 
anticipated litigation on the date of its receipt of the present request and that the remaining 
infornlation is related to the anticipated litigation. Thus, the city may withhold the 
remaining information pursuant to sectiori 552.103 of the Government Code. 

'In addition, this office has concluded that litigatioii was reasonably anticipated when the potential 
opposing party took the following objective steps toward litigation: filed a co111plaint with the Equal 
Employment Opportunity Commissioii, see Open Records Decision No. 336 (1982); hired aii attorney who 
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see Open 
Records Decisio~i No. 316 (1982); and threatened to site on several occasions and hired ail attorney, see Open 
Records Decision N o  288 (1981). 
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We note that once the iiiformation at issiie llas been obtained by all parties to the anticipated 
litigation through discovery or otherwise, no section 552.103(a) interest exists with respect 
to the iiifonnation. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, any 
submitted information that has either been obtained fro~ii or provided to all other parties in 
the anticipated litigation is not excepted from disclosure under section 552.103(a) and must 
be disclosed. Further, tlie applicability of section 552.103(a) ends once the litigation has 
concluded. See Attorney General Opinion MW-575 (1982); seenlso Ope11 Records Decision 
No. 350 (1982). 

In summary, the city must release the submitted ordinance, meeting agendas, and minutes. 
The city may withhold the remaining information under section 552.103 of tlie Government 
Code. As our niling is dispositive, we do not address your other arguments against 
disclosure. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling mist not be relied upon as a previous 
determillation regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govemmental body and of the requestor. For example, govemmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If tlie govemmental body does not appeal this niling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the govemmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly p~irsuant to section 552.221(a) of the 
Government Code or file a lawsuit challeiiging this ruling pursuant to section 552.324 of the 
Government Code. If the govemmental body fails to do one of these things, then tlie 
requestor should report that failure to the attoniey general's Open Gove~lirnent Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor call appeal that decision by suing the govemniental 
body. Id. 5 552.321(a); Texas Dep't of P L ~ .  Safety v. Gilbreuth, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 
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Please remember that under the Act the release of infomiation triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in coiliplia~lce with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
colilplaints about over-charging nxist be directed to Hadassali Schloss at the Office of the 
Attonley General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questio~ls or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments withiii 10 calendar days 
of the date of this ruling. 

Amy L.S. Sliipp 
Assistant Attorney General 
Open Records Division 

Enc. Submitted documeiits 

c: Ms. Kaye Tilley 
Earl & Associates 
11 1 Soledad, Suite 11 11 
Sa~ i  Antonio, Texas 78205 
(wlo enclosures) 


