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August 14,2007 

Ms. Margo Kaiser 
Staff Attorney 
Texas Workforce Commissioil 
101 East 15"' Street 
Austin, Texas 78778-0001 

Dear Ms. Kaiser: 

YOLI ask whether certain ii~fonnation is siibject to required public disclosure under the 
P~tbIic Informatio~~ Act (the "Act"), chapter 552 ofthe Governil~eilt Code. Your request was 
assigned ID# 286443. 

The Texas Workforce Coln~~~ission (the '%omrnission") received a request for information 
pertaining to a specified discrimil~ation charge. You state that you will reiease a portion of 
the requested informatioil. You claim that the remaining informa:ion is excepted fiom 
disclosure under sections 552.101 and 552.11 1 of tile Government Code. We Imve 
co~~sidered the exceptions you claiin and reviewed the submitted representative sample of 
infoln~ation. ' 

Il~itially, the commission claillls that the submitted information is subject to the federal 
Freed0111 of Iilfor~natio~~ Act ("FOIA"). Section 2000e-5(bj of title 42 of the United States 
Code states in relevant part the following: 

Whenever a charge is filed by or 011 behalf of a person claiillii~g to be 
aggrieved . . . allegi~lg that ail employer . . . has engaged in ail uillawfiil 
ei~~ploymeilt practice, the [Equal Employment Opporiiinity Coiniuission (the 

'We assume that the representative saiiipic of records suhiiiitted to this orfice is truly representative 
of the requested records as a whole. See Open Records Decisioii Nos. 499 (1988). 497 (1988). This open 
i-ecoids letter does not reach, and therefore docs not autliorize the witiiholding of, any other requested records 
to tlic extenl that those recoi-ds contnii: substa~itially differ-en! types of iiifor~i~atio~? than that suhii?itted to this 
office. 
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"EEOC")] shall serve a notice of the charge. . . on such employer. . ., aiid 
sliall make a11 investigation tliereof. . . . Charges shall not be niade public 
by tlle [EEOC]." 

42 U.S.C. 5 2000e-5(b). The EEOC is authorized by statute to utilize the services of state 
fair eniployinent practices agencies to assist in nieeting its stat~itory mandate to enforce laws 
prohibiting discrimination. See id 5 2000e-4(g)(l). The coni~nission inforiiis us that it has 
a contract with tlie EEOC to investigate claims of eiiiployn~eni discrimination allegatioiis. 
T11c conimission asserts that under the telms of this contract, "access to charge and 
complaint files is governed by FOIA, including the exceptions to disclosure found in tlie 
FOIA." Tlie coninlissioa claims that because tlie EEOC would withliold the s~tbrnitted 
info~-i~iation ander section 552(b)(5) of title 5 of tlie United States Code, the comanissio~l 
sliould also withhold this inforniation on this basis. We note, however, that FOIA is 
applicable to information held by an agency of the federal government, See 5 
U.S.C. 5 55 l(1). Tlie inforniatioli at issue was created and is maintained by the commission, 
which is subject to the state laws of Texas. See Attorney General Opinion MW-95 (1979) 
(FOIA exceptions apply to federal agencies: not to state agencies); Open Records Decision 
Nos. 496 (1988), 124 (1976); see also Open Records Decision KO. 561 at 7 n. 3 (1990j 
(federal authorities may apply confidei~tialityprinciples found inFOlA differently from way 
in which such principles are applied under Texas open records law); Davidron v. 
Georgia, 622 F.2d 895, 897 (5th Cir. 1980) (state governments are not subject to FOIA). 
Furtl~ermore, this office has stated in nuinerous opinions that information in the possession 
of a governmental body of the State of Texas is not confidential or excepted fiom disclos~ire 
merely because the same infor~naiion is or would be confidential in the hands of a federal 
agency. See, e.g., Attorney General Opinion MW-95 (1979) (neither FOIA nor federal 
Privacy Act of 1974 applies to records held by state or local governlnental bodies in Texas); 
Open Records Decision KO. 124 (1976) (fact that infor~liation lleid by federal agency is 
excepted by FOIA does not necessarily mean that saiiie information is excepted under the 
Act when held by Texas goveiltinental body). You do not cite to any federal law, nor are 
we aware of any such law, that would pre-empt the applicability of the Act and allow the 
EEOC to make FOIA applicable to infor~nation created and niaintaiiied by a state agency. 
See Attorney General Opinion JM-830 (1987) (EEOC lacks autliority to req~tire a state 
agency to ignore state statutes). Tl~iis, you have not sliown how the contract between the 
EEOC and the coiilrnissio~l makes FOIA applicable to the conimission in this iilstaiice. 
Accordingly, the commission niay not witlihold the subi~litted information pursuant to tlie 
exceptions available under FOIA. 

Section 552.101 of the Governnient Code excepts from disclosure "iiiforiliatio~i considered 
to be confidential by law, either constitutioiial, statutory, or by judicial decision." This 
exception encompasses inforniation protected by statutes. Pursuant to section 21.204 of the 
Labor Code, the coinmission may investigate a con~plaint of an unlawf~~l  en~ployment 
practice. ,See Lab. Code 5 21.204; see also id. $5 2 1.001 5 (powers of Co~llmission 011 
Human Rights under Labor Code chapter 21 transferred to commission's civil rights 
division), 21.201. Section 21.304 ofthe Labor Code provides that "[a]ii officer or employee 
of tile conin~issio~i may not disclose to tile public infol-mation obtained by tlie comniission 
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~inder Section 21.204 except as necessary to the conduct ofa proceeding ~iiider tllis chapter." 
rd. s 21.304. 

YOLI indicate that the submitted information pertains to colllplai~lts of unlawf~~l employment 
practices investigated by the cornmissioil under section 21.204 and 011 bellalf of tile EEOC. 
We therefore agree that the submitted iilfoi-illation is confidential under section 2 1.301 ofthe 
Labor Code. However: we note that the reqiiestor is the attorney ofrecord for a party to the 
complaint. Section 21.305 of the Labor Code concerns the release of coi-r~~~iission records 
to a party of a coniplaiiit filed under sectio1l21.201 and provides the followiiig: 

(a) Tlie con~illission shall adopt niles allowing a party to a complaillt filed 
~iilder Section 2 1.201 reaso~lable access to coiiiniission records relat i~~g to the 
coniplaiilt. 

(b) Ullless the complaint is resolved througll a voluntary settlenient or 
conciliation, on the written request of a party the executive director shall 
allow the party access to the commission records: 

( I )  after the final action of the conlmission; 01 

(2) if a civil action relating to the corllplaint is filed ill federal c o u ~ t  
alleging a violatiolt of federal law. 

Id. 5 21.305. In this case, the comn~ission has taken final action, tlierefore section 21.305 
is applicable. At section 819.92 of title 40 of tlie Texas Admiilistrative Code, the 
cornmission has adopted rules that govern access to its records by a party to a complaint. 
Section 819.92 provides the following: 

(a) Pursualit to Texas Labor Code 5 21.304 and 5 21.305, [the commission] 
shall, on written request of aparty to a perfected complaint filed under Texas 
Labor Code 5 21.201. allow the party access to tile [comniissio~~'~] records, 
unless the perfected eon~plaiilr has bee11 resolved thro~igh a vol~lntary 
settieineiit or conciliation agreement: 

(1) following the final action of tlie [commission]; or 

(2) if a party to the perfected complaint or tile party's attonley 
certifies in writing that a civil action relating to the perfected 
coiuplaint is pending in federal court alleging a violation of federal 
Iarv. 

(b) Pursuant to the authority granted the [c]on~mission in Texas Labor 
Code 6 21.305, reasonable access shall not include access to the following: 
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(1) inforn~ation excepted from required disclosiire tinder Texas 
Goveinmerit Code, Chapter 552: or 

(2) investigator notes, 

32 Tex. Reg. 553-4 (2007) (to be codified as an amendment to 40 T.A.C. 3 81 9.921.' The 
commission states that the "p~irpose of the rule amendment is to clarify in rule tllc 
[c]ommission's deterniination of what materials are available to the parties in a ci\ril rights 
~uatter and what materials are beyond what would constitute reasonable access to tlie file." 
Id at 553. A gove~n~nental body must have statutoly authority to promulgate a rule. See 
R~zilroucl Corizni 'n v. ARC0 Oil, 876 S.W.2d 473 (Tex. App.-Austin 1994. writ denied). 
A governmental body has no authority to adopi a rule that is inconsistent with existing state 
law. Id.; see uiro Edgewood Iizdep. Sclz. Dist. v. A4e11o: 917 S.W.2d 717, 750 (Tex. 1995); 
Atto~uey General Opinion GA-497 (2006) (in deciding whether governmental body has 
exceeded its rulemaking powers, determinative factor is whether provisions of rule are in 
harmony with general objectives of statute at issue). 

As noted above, section 21.305 of the Labor Code requires the release of commission 
coinplaint records to a party to a complaint under certain circumstances. See Lab. 
Code 3 21.305. In correspondence to our office, you contend that under section 819.92(bj 
of the rule, the Act's exceptions apply to withhold information in a comnlission file even 
when requested by a party to the coniplai~~i. See 40 T.A.C. 5 819.92(b). Section 21.305 of 
the Labor Code states that the commissio~i "sltaNailow the party access to the co~nn~ission's 
records." See Lab. Code 5 21.305 (emphasis added). The commission's rule in 
subsection 8 19.92(b) operates as a denial of access to complaint information provided by 
subsection 8 19.92(a). See 40 T.A.C. 9 819.92. Further, the171le conflicts with the mandated 
party access provided by section 21.305 of the Labor Code. The con~mission subniits no 
arguments or explanation to resolve this conflict and submits no argunlents to siippoii its 
conclusion that section 21.305's grant ofauthoriiy to promnlgate rules regarding reasonable 
access permits the commission to deny party access entirely. Being unable to resolve this 
conflict, we cannot find that rule 8 19.92(b) operates in harniony with the general objectives 
of section 21.305 of tlie L,abor Code. Thus, we must niake our determination under 
section 21.305 of the Labor Code. See Edgewood, 9 17 S. W.2d at 750. 

I11 this case, as we have previously noted, final agency action has been taken. YOLI do 11ot 
infoi-111 11s that the complaint was resolved through a voluntary settlenieiit or conciliation 
agree~nent. Thus, pursuaut to sections 21.305 and 819.92(a), the requestor lias a right of 
access to the comniission's records relating to the complaint. 

'Tlie conimissioii states that the amended I-ole was adopted piirsuant to sections 301.0015 
and 302.002(d) of the Labor Code, "which provide the [c]oi?irnission with the authority to adopt, amend, or 
rei~eal such rilles as i t  deems necessary for the effective admillistration of [coiliiiiission] services and 
activities." 32 Tex. Reg. 554. The commission also states that section 21.305 oftlie Labor Code "provides the 
[c]on1n1issio11 irif11 the authority to adopt riiles ailoiviiig aparty to a comp!aint filed uiider 521.201 reasonable 
access to [cjommissioii records relating to the complaiiit." Io'. 
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T~irniiig to your sectioli 552.1 1 1 claim; we note that this office has long held that information 
that is specifically made public by statute may not be withheld from the public under any of 
the exceptions to public disclosure under the Act. See e.g., Open Records Decision Nos. 544 
(1990): 378 (1983), 161 (1977), 146 (1976). You contend, however, tllat the subniitted 
inforniation is excepted under section 552.1 1 1 of tlie Government Code. Iii siipport of your 
contention, you claini that, inhfuce 11. EfWC, 37 F. Supp.2d 1 144 (E.D. Mo. 1999), a federal 
court recognized a similar exception by finding that "tlie EEOC could withliold an 
investigator's nieniorandu~ii as predecisional under [FOIA] as part of the deliberative 
process." 111 the Muce decision, however, there was iio access provision analogous to 
sections 21.305 and 819.92. The court did not have to decide whether the EEOC may 
withhold the documelit under sectioil 552(b)(5) of title 5 of the United States Code despite 
the applicability of an access provision. We therefore conclude that the present case is 
disting~iishable from the court's decisioii in Muce. Furthermore, in Open Records Decision 
No. 534 (1989), this office examined whether the statutory predecessor to section 21.304 of 
the Labor Code protected froin disclosure the Colliniission on Hulnaii Rights' investigative 
files into discrilllination charges filed with the EEOC. We stated that, while the statutory 
predecessor to section 21.304 of the Labgr Code made all inforn7ation collected or created 
by the Coniniission on Human Rights during its investigation of a conlplaint confidential, 
"[tlhis does not niean, liowever, that the colnmission is authorized to withhold the 
information from the parties subject to the investigation." See Open Records Decision 
No. 534 at 7 (1989). Therefore, we concluded that the release provision grants a special 
right of access to a party to a complaint. Thus, because access to tile commission's records 
createdunder section 2 1.201 are governed by sections 2 1.305 and 819.92, we determine that 
the submitted information may not be withheld by tlie commission under section 552.i 11 
of the Government Code. Accordingly, the subniitted informatioil must be released to the 
requestor. 

This letter ruling is limited to the particular records at issue in this request aiid limited to the 
facts as presented to us; therefore, this niling niust not be relied upon as a previous 
determination regarding any other records or any other circun~stances. 

This ruling triggers iinportalit deadlines regarding tlie rights and responsibilities of the 
governmental body and of the requestor. For example, governn~enta! bodies are prohibited 
from aslting the attorney general to reconsider this ruling. Gov't Codc 5 552.301 (f).  i f  tlie 
governmental body wants to challenge this ruling, the govelnme~ital body must appeal by 
filing suit in Travis County within 30 calendar days. Id. $ 552.324(b). In order to get the 
full benefit of such an appeal, the governlilental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governniental body to enforce this ruling. 
Id. S 552.321(a). 

If this ruling requires the govemniental body to release all or part of the requested 
information, the govenimelital body is respollsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruli~ig, the govenimental body 
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will either release ihe public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsilit challenging this ruling pursuant to secrion 552.324 ofthe 
Goveimment Code. If the governinenial body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Governnlent Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or pernlits the governn~ental body to willihold all or some of the 
requested inforniatioi~, tbe requestor can appeal illat decision by suing the governmental 
body. Id. 5 552.321(a); T a u s  Dep't oJ 'PEI~ .  Sc!fety 11. Gilbreatlz; 842 S.W.2d 408, 411 
(Tex. App.--Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in cornplia~~ce with this ruling, 
be sure that all charges for the inforination are at or below the legal amounts. Questions or 
con~plaints about over-charging must be directed to Hadassah Schloss at tile Office of the 
Attorney General at (5 12) 475-2497. 

If the govennnental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any co~i~ments within 10 calendar days 
of the date of this ruling. 

Assistant Attorney General 
Open Records Di~ision 

Ref ID# 286443 

Enc. Submitted docurnei~ts 

c: Mr. John W. Newton, I11 
Newton & Kebodeaux, L.L.P 
2905 Toccoa Street 
Beaumont, Texas 77703 
(wio enclosures) 


