ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

August 21, 2007

Ms. Cara Leahy White

Taylor, Olson, Adkins, Sralla & Elam LLP
6000 Western Place, Suite 200

Fort Worth, Texas 76107-4654

OR2007-10820

Dear Ms. White:

Youask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”™), chapter 552 of the Government Code. Your request was

assigned ID# 287113,

Mental Health and Mental Retardation of Tarrant County (“MHMRTC”), which you
represent, received a request for all personnel and employment documents maintained by
MHMRTC pertaining to a named individual. You claim that portions of the submitted
information are excepted from disclosure under sections 552.101, 552.102, 552.111,
552.117,552.130,552.136, and 552.147 of the Government Code.! We have considered the
exceptions you claim and reviewed the submitted representative sample of information.”

Initially, we note that you have redacted portions of the submitted information. You do not
assert, nor does our review of our records indicate, that you have been authorized to withhold
any such information without seeking a ruling from this office. See Gov’t Code
§ 552.301(a); Open Records Decision 673 (2000). Because we can discern the nature of the
information that has been redacted, being deprived of this information does not inhibit our
ability to make a ruling in this instance. Nevertheless, be advised that a failure to provide
this office with requested information generally deprives us of the ability to determine
whether information may be withheld and leaves this office with no alternative other than
ordering that the redacted information be released. See Gov’t Code §§ 552.301(e)(1}D)

' Although you mnitiaily raised section 552.108 of the Government Code as an exception to disclosure,
you did not submit to this office written comments stating the reasons why this section would allow the
information to be withheld. We therefore assume you no longer assert this exception. See Gov’'t Code
§§ 552.301(ex(1){A), 302,

*We assume the representative sample of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos, 499 (1988}, 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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(governmental body must provide this office with copy of “specific information requested”
or representative sample), 552.302.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” 7d.
§ 552.101. This exception encompasses information that other statutes make confidential.
You contend that the submitted information includes records pertaining to substance abuse
treatment that are confidential under federal law.” Section 290dd-2 of title 42 of the United

States Code provides in part as follows:
(a) Requirement

Records of the identity, diagnosis, prognosis, or treatment of any patient
which are maintained in connection with the performance of any program or
activity relating to substance abuse education, prevention, training, treatment,
rehabilitation, or research, which is conducted, regulated, or directly or
indirectly assisted by any department or agency of the United States shall,
except as provided in subsection (e) of this section, be confidential and be
disclosed only for the purposes and under the circumstances expressly
authorized under subsection (b) of this section,

42 U.S.C. § 290dd-2(a); see also 42 C.F.R. § 2.1. Uponreview, we {ind that you have not
demonstrated that the records you seek to withhold under the federal law are maintained in
connection with the performance of any program or activity relating to substance abuse
education, prevention, training, treatment, rehabilitation, or research. We therefore conclud
that MHIMRTC may not withhold any of the submitted information under section 552.101
of the Government Code in conjunction with section 290dd-2 of'title 42 of the United States
Code. See OpenRecords Decision No. 649 at 3 (1996) (language of confidentiality provision
controls scope of its protection).

Next, the submitted information includes information pertaining to mediation and
conciliation efforts. You raise section 21.207(b) of the Labor Code for this information.
Section 552.101 also encompasses 21.207(b) of the Labor Code, which provides in part:

(b) Without the written consent of the complainant and respondent, the
commission, its executive director, or its other officers or employees may not
disclose to the public information about the efforts in a particular case to
resolve an alleged discriminatory practice by conference, conciliation, or
persuasion, regardless of whether there is a determination of reasonable

causc.

*We note that a federal statute or an administrative regutation enacted pursuant to statutory authority
can provide statutory confidentiality for purposes of section 552,101, See Open Records Decision No. 476
{1987) {addressing statutory predecessor).
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Lab. Code § 21.207(b). You inform us that a portion of the submitted information relates
to efforts at mediation or conciliation between the parties to the dispute. Section 21.207,
however, applies to the Texas Workforce Commission’s civil rights division, its executive
director, or its other officers or employees. See id. § 21.0015 (powers of Commission on
Human Rights under Labor Code chapter 21 transferred to Texas Workforce Commission’s
civil rights division). You have failed to demonstrate that this section applies to MHMRTC.
Accordingly, none of the information at issue is confidential pursuant to section 21.207(b)
of the Labor Code and thus, none of it may be withheld under section 552.101 of the

Govermment Code on that basis.

The submitted information contains an [-9 form (Employment Eligibility Verification),
which is governed by section 1324a of Title 8 of the United States Code. This section, which
is also encompassed by section 552.101, provides that an I-9 form and “any information
contained in or appended to such form, may not be used for purposes other than for
enforcement of this chapter” and for enforcement of other federal statutes governing crime
and criminal investigations. See 8 U.S.C. § 1324a(b)(5); see also 8 C.F.R. § 274a.2(b)(4).
Release of the form in this instance would be “for purposes other than for enforcement™ of
the referenced federal statutes. Accordingly, we conclude that the I-9 form is confidential
and may only be released in compliance with the federal laws and regulations governing the
employment verification system.

Section 6103(a) of Title 26 of the United States Code provides that tax return information
is confidential. The term “return information” includes “the nature, source, or amount of
income” of ataxpayer. See 26 U.S.C. § 6103(b)(2). Accordingly, MHMRTC must withhold
the submitted W-4 forms pursuant to section 552.101 of the Government Code in
conjunction with section 6103(a) of title 26 of the United States Code.

Section 552.101 also eacompasses information protected by the Medical Practice Act
(“MPA”), chapter 159 of the Occupations Code. Section 159.002 of the MPA provides in

part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

{c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Oce. Code § 159.002 (b)-(c). Upon review, we conclude that none of the responsive
information consists of medical records subject to the MPA. Thus, MHMRTC may not
withhold any portion of the responsive information under the MPA.
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Section 552.102(a) of the Government Code excepts from public disclosure “information in
a personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy[.]” Gov’t Code § 552.102(a). Section 552.102 is applicable to information
that relates to public officials and employees. See Open Records Decision No. 327 at 2
(1982) (anything relating to employee’s employment and ifs terms constitutes information
relevant to person’s employment relationship and is part of employee’s personnel file). The
privacy analysis under section 552.102(a) is the same as the common-law privacy standard
under section 552.101 of the Government Code. See Hubert v. Harte-Hanks Tex.
Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.—Austin 1983, writ ref’d n.re.)
(addressing statutory predecessor). We will therefore consider the applicability of common-
law privacy under section 552.101 together with your claim regarding section 552.102.

In IndustrialFoundation v. Texas Industrial Accident Board, 540 S.W 2d 668 (Tex. 1976),
the Texas Supreme Court held that information is protected by common-law privacy if it
(1) contains highly intimate or embarrassing facts the publication of which would be highly
objectionable to a reasonable person and (2} is not of a legitimate concern to the public. See
Indus. Found., 540 S.W.2d at 685. To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. 7d. at 681-82. This office has found that the
following types of information are excepted from required public disclosure under common-
law privacy: some kinds of medical information or information indicating disabilities or
specificillnesses, see Open Records Decision Nos. 470 (1987) (illness from severe emotional
and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and physical
handicaps); and personal financial information not relating to a financial transaction between
an individual and a governmental body, see Open Records Decision Nos. 600 (1992) {(public
employee’s withholding allowance certificate, designation of beneficiary of employee’s
retirement benefits, direct deposit authorization, and employee’s decisions regarding
voluntary benefits programs, among others, protected under common-law privacy), 545
(1990). We have reviewed the submitted documents and marked the information that is
highly intimate or embarrassing and of no legitimate concern to the public. This marked
information is confidential under the doctrine of common-law privacy and must be withheld
under section 552.101 of the Government Code. We find, however, that the remaining
information is either not intimate or embarrassing or is of a legitimate public interest.
Therefore, none of the remaining information is confidential under the doctrine of common-
law privacy, and it may not be withheld under section 552.101 or 552.102 of the Government

Code on that basts.

Section 552.111 of the Government Code excepts from public disclosure “an interagency or
intraagency memorandum or letter that would not be availabie by law to a party in litigation
with the agency.” Gov’t Code § 552.111. Section 552.111 encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of
section 552.111 1s to protect advice, opinion, and recommendation in the decisional process
and to encourage open and frank discussion in the deliberative process. See Austin v. City
of San Antonio, 630 SSW.2d 391, 394 (Tex. App.—San Antonio 1982, no writ); Open
Records Decision No. 538 at 1-2 (1990).



Ms. Cara Leahy White - Page 5

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined that
section 352.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See ORD 615 at 5. A governmental body’s policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion of policy issues
among agency personnel. /d ; see also City of Garland v. The Dallas Morning News, 22
S W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body’s policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).
Further, section 552.111 does not protect facts and written observations of facts and events
that are severable from advice, opinions, and recommendations. See ORD 615 at 5. Butif
factual information is so inextricably intertwined with material involving advice, opinion,
or recommendation as to make severance of the factual data impractical, the factual
information also may be withheld under section 552.111. See Open Records Decision

No. 313 at 3 (1982).

Youcontend that some of the submitted information is protected by the deliberative process
privilege and excepted from disclosure under section 552.111. Upon review, we conclude
that the information at issue is either purely factual or relates to matters that do not involve
formulation of policy. Therefore, we conclude that MHMRTC may not withhold any of the
submitted information under section 552.111 of the Government Code.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home addresses
and telephone numbers, social security numbers, and family member information of current
or former officials or employees of a governmental body who request that this information
be kept confidential under section 552.024 of the Government Code. Whether a particular
piece of information is protected by section 552.117 must be determined at the time the
request for it is made. See Open Records Decision No. 530 at 5 (1989). Therefore,
MHMRTC may only withhold information under section 552.117(a)(1) on behalf of current
or former officials or employees who made a request for confidentiality under
section 552.024 prior to the date on which the request for this information was made. You
inform us that one of the employees at issue timely elected to keep her information
confidential. Thus, the information we have marked pertaining to this individual must be
withheld under section 352.117(a)(1) of the Government Code. For the remaining employees
who timely eiected to keep their personal information confidential, MHMRTC must withhold
the information we have marked under section $52.117(a)(1), MHMRTC may not withhold
this information under section 552.117 for those employees who did not make a timely
election to keep their information confidential.

Section 552.130 excepts from disclosure information that “relates to . . . a motor vehicle
operator’s or driver’s license or permit issued by an agency of this state [or] a motor vehicle
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title or registration issued by an agency of this state.” Gov’t Code § 552.130. MHMRTC
must withhold the information we marked under section 552.130 of the Government Code,

Section 552.136(b) of the Government Code states that “[njotwithstanding any other
provision of this chapter, a credit card, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a governmental body is confidential.” Jd.
§ 552.136. MHMRTC must withhold the information we have marked under
section 552.136 of the Government Code.

Youalso assert that a portion of the remaining information is excepted under section 552.147
ofthe Government Code, which provides that “[t]he social security number of aliving person
is excepted from” required public disclosure under the Act. Id. § 552.147. We agree that
MHMRTC may withhold the social security numbers contained in the submitted information
under section 552.147 of the Government Code.*

In summary, MHMRTC must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy.
MHMRTC must withhold the submitted 1-9 and W-4 forms under federal law. MHMRTC
must withhold the information we have marked under section 552.117(a)(1) of the
Government Code for those employees who timely elected to keep their personal information
confidential under section 552.024 of the Government Code. MHMRTC must withhoeld the
information we have marked under sections 552.130 and 552.136 of the Government Code.
MHMRTC may withhold the social security numbers in the submitted information under
section 552.147 of the Government Code. The remaining information must be released to

the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Hthe
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)3), (¢). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.

§ 552.321(a).

*We note that section 552.147(b) of the Government Code authorizes a governmental body to redact
a living person’s social security number from public release without the necessity of requesting a decision from
this office under the Act.
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If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there 1s no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days

of the date of this ruling.

Sincerely,

Jaime L. Flores
Assistant Attorney General
Open Records Division

JLE/ma
Ref: ID#287113
Enc.  Submitted documents

o Ms. Sherri L. Rodgers
Thompson & Knight
1700 Pacific Avenue, Suite 3300
Dallas, Texas 75201
(w/o enclosures)



