
ATTORNEY GEXERAL OF TEXAS 
- - - 

G R E G  A B B O T T  

August 2 1, 2007 

Ms. Susan K. Bohi? 
General Counsel 
Lake Travis Independent School District 
3322 Ranch Road 620 South 
Austin. Texas 78735 

Dear Ms. Bohn: 

You ask whether certain infonnation is subject to required public disclosiire under the 
Public Iilfor~natiou Act (the "Act"), chapter 552 oftlie Goveinnient Code. Your request was 
assigned ID# 286999. 

Tlie Lake Travis Independeilt Scllool District (the "district") states that on the saiile day it 
received seventy-five requests fro111 t11e same reqiiestor. Yoil state you have released 
infoimation responsive to iiiost of the requests. You have submitted two requests; one asks 
for correspondence between the district and a named individual fiom July 2006 througii 
May 2007, and the other for "bil!ing statements, invoices and receipts for all legal expenses" 
of the district from April 15; 2007 through May 15, 2007. You claim the submitted 
inforn~ation is excepted from disclosure under sections 552.103,552.107; and 552.1 1 1 ofthe 
Government Code and privilegedunder Texas Rule ofEvidesice 503 and Texas Rule ofcivil 
Procedure 192.5. We have considered your argiiments and reviewed the subnlitted 
information. 

Initially, you info:m us lliat soine of the submitted information, which you have highlighted 
is1 Tab 1, is not responsive to the instant requests for inforniation. We also note that some 
of the inforiliation you have subnlitted in response to the first request, which seeks 
con.cspondcnce between tile district and a named individual, is not responsive to the request. 
We have iiiarked the additional iiiforii~atioii that is not resnoilsive to the instant reauests. 
This ruling does 1101 address tile public availability of any inforn~ation that is not responsive 
to the requests, and the district is not reijiiired to release this infoimation in response to the 
requests 

Next, we note that the informati011 submitted in Tab ! consists of attorney fee bills that are 
subject to section 552.022 of the Govel~lment Code. Sectioll 552.022(a) provides for the 
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rcquired public disclosure of "ii~forn~ation that is in a bill for attorney's Fees and that is not 
privileged under the attorney-clieiit privilege," u~lless the iilfoi~natio~i is expressly 
confidential under other law. Gov't Code $ 552.022(aj(l6). Although y o ~ i  seek to withhold 
infonnation contained in the attorney fee hills ui~dersections 552.103: 552.107, and 552.1 11 
of the Govern~nent Code, these sections are discretionary exceptions to disclosure that 
protect a goveiumental body's interests and may he waived. See Dallas Area Rapid 
Trnrzsit 11. Dciilus M~rniilg News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999,110 pet.) 
(governnientai body may waive Gov't Code 5 552.103); Open Records Decision Nos. 677 
at 10 (2002) (attonley work prod~ict privilege under Gov't Code $ 552.1 11 may be 
waived). 676 at 10- 1 1 (2002) (attorney-client privilege under Gov't Code $552. i07(1) may 
be waived), 665 at 2 n.5 (discretionary exceptions generally). As such, sections 552.103, 
552.107, and 552.1 11 are not "other law" that makes information confidential for the 
purposes of section 552.022(a)(16). Therefore, the district may not withhold any part ofthe 
infonnation submitted in Tab 1 under sections 552.103, 552.107, or 552.111 of the 
Govemrnent Code. 

The Texas Supre~ne Court has held, however, that the Texas Rules of Evidence and the 
Texas Rules of Civil Procedure are "other law" within the meaning of sectio~i 552.022. See 
112 re Cio~ ofGeorgetown, 53 S.W.3d 328,336 (Tex. 2001). The attorney client privilege is 
found at Texas Rule of Evidence 503, and the attonley work product privilege is found at 
Texas Rule of Civil Procedure 192.5. Accordingly, we will consider y o ~ ~ r  assertion of these 
privileges under rule 503 and rule 192.5 with respect to the infonl~ation in the attorney fee 
bills. 

Texas Rule of Evidence 503 encompasses the attorney client privilege. Rule 503(b)(l) 
provides as foilou,~: 

A ciieiit l ~ a s  a privilege to refuse to disclose and to prevent any other person 
from disclosing confidential communications made for the purpose of 
facilitating the re~ldition of professional legal services to the client: 

(A) between the client or a representative of the client and 
the clier~t's lawyer or a representative of the lawyer; 

(B) between the lawyer and the lamyer's representative; 

(C) by the client or a representative of the client, or the client's 
lawyer or a representative of the lawyer, to a lawyer or a 
represe~ltative of a lawyer representing another party in a pending 
action and concerning a iliatter of common interest therein; 

(D) between represeiltatives of the client or between the client and 
a representative of the client; or 
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(E) ainong lawyers and their representatives representing the sanx 
client. 

Ttx. R. EVID. 503(b)(l). A comm~~nication is "confide~~tia!" if not intended to be disclosed 
to third persons other than those to whom disclosure is made in furtherance of the reildition 
ofprofessional legal services to the client or those reasonably necessary ibr the tra~lsn~ission 
ofthe communication. Id. 503(a)(5). 

Thus, in order to witlihold attorney client privileged inforination from disclosure under 
rule 503, a governn~ental body must: (I) sliow that the document is a comrn~~nication 
transmitted between privilegedparties or reveals a coiifidential comn~unication; (2) identify 
the parties involved in the communication; and (3) show that the conlmunication is 
confidential by explaining that it was not intended to be disclosed to third persons and that 
i t  was made in furtherance of the rendition ofprofessional legal services to the client. Upon 
a demonstration of all three factors, the information is privileged and confidential under 
rule 503, provided the client has not tvaived the privilege or the docunient does not fall 
witliin the purview of the exceptions to the privilege enumerated in rule 503(dj. Pittsbui-giz 
Corning Corp. v. Coldwell, 861 S.W.2d 423,427 (Tex. App.-Houston [14th Dist.] 1993, 
no writ). 

You state that the submitted attorney fee bills coristitute privileged attorney client 
comn~unications between attorneys for the district and upper echelon district employees. 
You also state that these communicalions were made to facilitate the rendering of 
professional !egal services to the district and that they were not intended to be disclosed to 
third parties. Based on your representations and our review of the information at issue, we 
have marked inforn~ation in Tab 1 that the district trray witi~hold on the basis oftite atto~ney 
client privilege under Texas Rule of Evidence 503. 

Texas Rule of Civil Procedure 192.5 enconlpasses the attorney work product privilege. For 
purposes of section 552.022 of the Government Code, iilformation is cor~fidential under 
rule 192.5 only to tlie extent that the information implicates the core work product aspect of 
the \vorkproduct privilege. See Open Records Decision No. 677 at 9-10 (2002). Rule 192.5 
defines core work product as the work product of an attorney or an attorney's representative, 
developed in anticipation of litigation or for trial, that contains the mental inipressions; 
opinions, conclusions, or legal theories of the attoiney or the attorney's representative. See 
TEX. R. CIV. P. 192.5(a), (b)(l). Accordii~gly, in order to withhold attorney core work 
product from disclosure under rule 192.5, a govemn~ental body must denlollstrate that the 
inaterial was (I) created for trial or in anticipation of litigation and (2) consists ofthe mental 
impressions, opinioiis, conclusions, or legal theories of an attorney or an attoniey's 
representative. Id. 

The first prong of the work product test, which requires a governmental body to show that 
the information at issue was created in anticipation of litigation, has two parts. A 
governmental body must demonstrate that (1) a reasonable person wo~ild have concluded 
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from the totality of the circulnstances surrounding the investigation that there was a 
substantial cliance that litigation would e.lsue, and (2) the party resisting discovery believed 
in good faith that there was a substantial cliance that litigation would ensue and conducted 
the investigation for the purpose of preparing for sucli litigation. See Nat'l 
Tank v. Broti~erton, 851 S.U7.2d 193,207 (Tex. 1993). A "substantial chance" of litigation 
does not mean a statistical probability, but rather "that litigation is more than merely an 
abstract possibility or unwarranted fear." Id. at 204. The second part of the work product 
test requires the goveriimental body to show that the inaterials at issue coiitain the nielltal 
inipressions, opinionsl conclusions, or legal theories of an attorney's or an attorney's 
representative. See TEX. R. CIV. P. 192.5(h)(1). A document containing core workprod~~ct  
information tliat meets both parts of the work product test is confidential under rule 192.5, 
provided that the information does not fall withill the scope ofthe exceptions to the privilege 
enumerated in rule 192.5(c). See Pittsburgh Coriziizg Corp. v. Crrldwell, 861 
S.W.2d 423,427 (Tex. App.-Houston [14th Dist.] 1993, no writ). 

You state that the submitted attorney fee bills contain core attorney work product that is 
protected by lule 192.5. Y ~ L I  assert that the documents at issue contain ilifoimation that was 
developed by attorneys or attorney representatives in connection wit11 pending or anticipated 
litigation. You state that the attorney work product privilege has not been waived. Based 
on your representations and our review of the information at issue, we have marked the 
information that the district may withhold as core attorney work product under Texas Rule 
of Civil Procedure 192.5. 

We next address your claim under section 552.103 of the Government Code for the 
remaining information. Section 552.103 provides: 

(a) information is excepted from [required public disclosure] if it is 
informati011 relating to litigation of a civil or crinli~ial nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Inforination relating to litigation involving a goverliinental body or a11 
officer or enlpioyee of a govenimeiltal body is excepted kern disclosure 
under Subsection (a) only if the litigation is pending or reasonably 
anticipated oil the date tliat the requestor applies to the officer for public 
ilifornlatioil for access to or duplicatioli of the information. 

Gou't Code 3 552.103(a), (c). The district has the burden of providing relevant facts and 
documents to show that the section 552.103(a) exception is appiicable in a particular 
situation. The test for meeting this burden is a showing that ( I )  litigation is pending or 
reasonably anticipated, and (2) the information at issue is related to that litigation. Ufziv. of' 
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Tes. Law Sclz. 1. Tes. Legal Found, 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, 
no pet.); Heard 1.. Hoilston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [Ist 
Dist.] 1984, writ ref dn.r.e.): Open RecordsDecisionNo. 551 at 4 (1990). The district must 
nieet both prongs of this test for inforniation to be excepted under section 552.103(a). 

To establish that litigatio~i is reasoilably anticipated, a govenimental body must provide this 
office "concrete evidence showing that the claini that litigation may ensue is more than Inere 
coiljecture." Open Records Decision No. 452 at 4 (1 986). Whether litigation is reasonably 
anticipated must be deterniined on a case-by-case basis. Id. Concrete evidence to support 
a claim that litisation is reasonably anticipated niay include, for example, the govenlmental 
body's receipt of a letter containing a specific threat to sue the govemniental body from an 
attorney for a potential opposing party. Open Records Decision No. 555 (1990); see Open 
Records Decision No. 5 18 at 5 (1 989) (litigation must be "realistically conteinplated"). On 
the other hand, tliis office has determined that if an individual publicly threatens to bring suit 
agzinst a governmental body, but does not actually take objective steps toward filing suit, 
litigation is not reasonably anticipated. See Open Records Decision No. 331 (1982). 
Furthe:, the fact that a potential opposing party has hired an attorney who makes a request 
for information does not establish that litigation is reasonably anticipated. Open Records 
Decision No. 361 (1983). 

Based upon your representations and the totality of the circumstances presented, we 
conclude that the district reasonably anticipated litigation on the date that it received tliis 
request for information. Furthermore, upon review of tile infortnation at issue and your 
representations, we find that the remaining infonnation relates to the anticipated litigation. 
Accordingly, we conclude that section 552.103 is generally applicable to the inforniation at 
issue. We note, however, that once infomiation has been obtained by all parties to the 
litigation through discoveq or otherwise, no section 552.103(a) interest exists with respect 
to that information. Open Records Decision Kos. 349 (1982), 320 (1982). The reniaiiiing 
responsive documents reflect on their faces that they were obtained from or provided to the 
only opposing paiiy in the anticipated litigation. Therefore, we conclude that the district 
may not witlihold any of the information at issue under section 552.103 of tile Government 
Code. 

In summary, the district may withhold the inforniation that we have marked in Tab 1 under 
Texas Rule of Evidence 503 and Texas Rule of Civil Procedure 192.5. The remaining 
responsive information must be released to the requestor. 

This letter riliiiig is limited to the pai-ticular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regardnig any other records or any other circunlstances. 

This r~iling triggers important deadlines rezarding the rights and responsibilities of tile 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attolney general to reconsider tliis ruling. Gov't Code 5 552.301(1). If the 
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governmental body wants to challenge this niling, the governmental body must appeal by 
filing suit in Travis County ~vitliin 30 calendar days. id. 5 552.324(b). I11 order to get the 
full benefit of such an appeal, the governn~ental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the goven1:nental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to tile suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If  this ruling requires the govenl~neiltal body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, ~:pon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Govenlnient Hotline, 
toll free, at (877) 673-6839. The requestor niay also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or pennits the governmental body to withhold all or some of the 
requested infonnation, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.321(a); Texas Dep't of Pub. Safetj~ v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
ihr costs and cliarges to the requestor. If records are released in compliance with this ruling, 
be sure that ail charges for the information are at or beiorv the legal amounts. Questions or 
complaints about over-charging must be directed to Fladassah Schloss at the Office of the 
Attoniey General at (5 12) 475-2497. 

If the goveinmental body, the requestor, or any other person has questions or comments 
about this luling, they may contact our office. Although there is no statuto~y deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Assistant Attorney General 
Open Records Division 
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Ref ID* 286999 

Enc, Submitted docun~ents 

C: Mr. David Lovelace 
103 Galaxy 
Austin, Texas 75734 
(wlo eilclosures) 


