
G R E G  A B B O T T  

August 2 1,2007 

Mr. Lee F. Christie 
Pope, Hardwickel Christie, Schell: Kelly, & Ray, L.L.P. 
901 Fort Worth Club Building 
306 West 7"' Street 
Fort Worth, Texas 76102-4995 

Dear Mr. Christie: 

You ask whether certain infornlation is subject to required public disclosure under the 
Public Information Act (tile "Act"), chapter552 oft l~e Government Code. Your request was 
assigned ID# 287254. 

The Tarrant Regional Water Dishict (the "district"), which ~ O L I  represent, received a request 
for three categories of information related to a specified property. You claim that the 
requested infolmation is excepted from d~sclosure under seciion 552.103 of ihe Government 
Code. We have considered tlie exception you claim and reviewed the submitted 
representative sample of information.' 

Initially, we note that portions of the information at issue are made expressly public under 
section 552.022 of the Government Code. Section 552.022 provides, in relevant part, as 
follows: 

(a) Without limiting the amocnt or kind of information that is public 
inforniation under tliis chapter, tlie following categories of iiifor~natiotl are 
public i~iformatio~i and not excepted f ton~ required disclosure under this 
chapter unless they are expressly confidential under other law: 

'We assume tiiat the representative sampie of recoi-ds subinitled to this office is truly represeiitativc 
of tile requested records as a whole. See Ope11 Records Decision Nos. 499 (19883, 497 (1988). This open 
records letter does not reach and. therefore. does no: autiiorize the withholding of any other requested records 
to tile extent that tliose recoi-ds cofrtain substanrially different types of ii?fon?~ation ririii? t!rar siibinitted to tlris 
officc. 
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(3) infori~iation in an account, voucher, or contract relating to the 
receipt or expenditure ofpublic or other funds by a governmentai body; 

(16) infoririation that is in a bill for attoi-liey's fees and that is 110: 

privileged under the attoniey-client privilege; 

Gov't Code 5 552.022(a)(3), (16). Some of the infom~ation: wliicli we have marked, is 
subject to sections 552.022(a)(3j and 552.022(a)(16) of the Government Code. Therefore, 
the district may only withhold this inforniatioii if it is confidential under "otlier law." 
Section 552.103 of the Government Code is a discretionary exception to disclosure that 
protects a governmental body's interests and may be waived.' As such, section 552.103 is 
not "other law" that niakes inforiilation confidential for the purposes of section 552.022. 
Accordingly, the district may not withhoid the infolmatioii that is subject to section 552.022 
pursuant to sectioll 552.103. As you raise 1x0 further exceptions against disclosure of this 
information. it must be released. 

We will address your section 552.103 argument for the remaining ii~fonliation. 
Section 552.103 of the Government Code provides in relevant part as follows: 

(a) Irifor~lsatioii is excepted froni [required public disclosure] if it is 
information relating ro litigatioi~ of a civil or criniioal nature lo which the 
state or a political subdivision is or niay be a party or to which an officer or 
employee of the person's office or employment, is or may be a party. 

(c) Infomiation relating to litigation involving a goveriinlental body or an 
officer or ernployee of a goven~mental body is excepted from disclositre 
under Subsection (a) only if the litigation is pending or reasoilably 
anticipated on the date that the requestor applies to the officer for public 
i~ifori~iation for access to or di~plication of the information. 

Gov't Code ij 552.103(a), (c). The district has the burden of providing relevant facts and 
doeu~~ieiits to show that the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a s11o~~ing that (1) litigatioli is pending 01. 

'Discretionary exceptiolis are intended to protect only the interests of the govcri~mei~tal body, as 
distinct from exceptions which are inteiided to protect informatioii decilied co!ifidential by l aw  01- tlie iiiterests 
of tliisd l~aities. See Dallas Area Rapid Traii.sii 1). Dallas bfo~lo,.iii~zg Neivs, 4 S.V\'.3d 469. 475-76 
(Tex. App.-Dallas 1999, no pet.) (govei~~meiitai body may waive section 552.103); Opcii Records Decision 
No. 665 at 2 n.5 (discretionary exceptions generally). Discretionar-y exceptioiis therefose do iiot constitute 
"otlici- law" tliat makes infomiation coiifidentiul. 
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reasonably anticipated, and (2) the information at issue is related to that Iitigatio:~. Lfrziv. of 
Tex. Lor+' Scli. v. Tex. Legni Found., 558 S.W.2d 479, 481 (Tex. App.-Austin 1997, 
no pet.); Heard v. tioztstor~ Post Co., 684 S.VLr.2d 210, 212 (Teu. App.-Houston 
[lst Dist.] 1984, writ ref  d 1l.r.e.); Open Records Decision No. 551 at 4 (1990). Tile district 
niust meet both prongs of this test for information to be excepted under section 552.103(a). 

To estahlisl~ that litigation is reasonably anticipated: a governitlental body must provide this 
office "coilcrete evidence showing that the claim that litigation inay ensue is nlore than mere 
conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably 
anticipated must be determined on a caze-by-case basis. Id. Concrete evidence to support 

.A 

a claim that litigation is reasonably anticipated may include, for example, the governinental 
body's receipt of a letter containing a specific threat to sue the govemniental body from an - .  

attonley for a potential opposing party. Open Records Decision No. 555 (1990); see Open 
Records Decision Xo. 518 at 5 (1989) (litigation must be "realistically contemplated"). On 
the other hand, this office has determined that if an iildividual publicly threatens to bring suit 
against z. governniental body, but does not actually take objective steps toward filing suit, 
litigation is not reasonably anticipated. See Open Records Decision No. 331 (1982). 
Further, the fact that a potential opposing party has hired an attorney who makes a request 
for information does not establish that litigation is reasonably anticipated. Open Records 
Decision No. 361 (1983). 

You inform us: and provide documentation showing, that the requestor represents a property 
owner fr-on1 the area in question, and has threatened litigation sevel.al limes. Based on your 
representations and our review of the submitted infor~l~ation, we agree that litigation was 
reasonably anticipated on the date the request was received. Furthermore, we find that the 
remaining submitted information is related to the anticipated litigation. Therefore, we find 
that section 552.103 is applicable to the remaining submitted information. 

We note, however, that once information has been obtained by all parties to the iitigation 
through discovery or otherwise, no section 552.103(a) i~lteresl exists with respect to that 
information. Open Records Decision Nos. 349 (1982), 320 (1982). Furtlier, tlie applicability 
of section 552.103(a) ends once the litigation has been concluded. Attorney General 
Opinion MW-575 (1982); Ope11 Records Decision No. 350 (1982). 

In summary, the city must release the information we have marked that is subject to 
section 552.022 of the Governnlent Code. The remaining information may be withheld 
under section 552,103 of the Goveminent Code. 

This letter ruling is limited to the particular records al issue in this request and limited to the 
facts as presented to us; therefore, this ruling ninst not be relied upon as a previous 
determination regarding any otller records or any other circumstances. 

This ruling triggers iinportant deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, goveiniuental bodies are prohibited 
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from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(1). If the 
govemniental body wants to challenge this nlling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b), 111 order to get the ~ L I I !  
benefit of such ail appeal, the goveri~niental body must file suit within 10 calel~dar days. 
id. $ 552.353(b)(3), (c). i f  the goven~mentai body does not appeal this ~-iiling and tlte 
govenlmental body does not comply with it, then both tlie requestor and the attomey 
general have the right to file suit against the governmental body to enforce this ~uliiig. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
inforiuation, the governmeiital body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of  the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the govemmental body fails to do one of these things, then the 
requestor should report that failure to !he attomey general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id 5 552.3215(e). 

If this ruling requires or permits the govemmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't oJPub. Sajet)) 1). Gilbreaih: 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the information are at or below tile legal amounts. Questions or 
complaints abo~it over-charging must be directed to Hadassah Schloss at the Office of tlie 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 
I-, 

~ s s i s t a n t ~ t t o r n e y  General 
Open Records Division 
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Ref: IDg287254 

Eric. Submitted documents 

C:  Ms. Donna C. Peavler 
Uloth & Peavler, L.L.P. 
3400 CarIisIe Street, Suite 430 
Dallas, Texas 75204 
(wio enclosures) 


