
G R E G  A B B O T T  

August 2 1,2007 

Mr. Jeff Betty 
Assistant City Attoilley 
City of San Angelo 
P.O. Box 175 1 
San Angelo, Texas 76902 

Dear Mr. Betty: 

You ask whether certain information is subject to required public disclosure u~lder the 
Public I~lformatioil Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 287144. 

The City of San Angelo (the "city") received a request for thirteen categories of informatioil 
related to the Fairmount Cemetery. You state that infor~natioll responsive to four of the 
categories does not exist.' You claitn that the subluitted iufonllation is excepted from 
disclosure under sections 552.102 and 552.103 of the Govemrnent Code.' We have 
co~lsidered the exceptio~ls you claim and reviewed the submitted information. 

'Wc note tba! the Act does no! require a govertiinent body to relcase information that did not exist 
when it received a request or create responsive ii~fomration. See Ecoil. Opportu~lilics Dev. Corp. 11. 

Bastn~~zn~tie, 562 S.W.2d 266 (Tex. Civ. App.--San Antonio 1978, writ dism'd); Open Records Decision 
Nos, 605 at 2 (1992),555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1083). 

'Althougli you also raise sections 552.101, 552,107,552.1 11, 552.1 17; 552.136, and 552.137 of'the 
Government Code, yoti have ilot provided ally arguments in support of these claims. Thus, the city has waived 
itsclain~sundersections 552.107 and 552.1 11. SeeGov't Code $552.301(e) (govert~tnental body must provide 
cornmalts explaining why exceptiotls raised should apply to iilfonnatioo requested); see also Ope11 Records 
Decision Nos. 665 at 2 n.5 (2000) (discretiot~aiy exceptions in general). Further. the city has not demonstrated 
that any of tlie silbtiiitted information is confidential for purposes of sections 552.101, 552.1 17, 552.136, 
or 552.137. See Gov't Code $6 552.301, ,302. 
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Initially, we note that you have failed to submit information that i s  responsive to 
categories 5 and 8 ofthe request. To the extent this information exists, we assunle that it has 
been released. If such information has not been released, then it must be released at this 
time. See Gov't Code 552.301(a); ,302; see also Open Records Decision No. 664 (2000) 
(if gove~nmental body concludes that no exceptions apply to requested information, it must 
release information as soon as possible). 

Next, we note that some of the submitted infonnation is subject to section 552.022 of the 
Government Code. Section 552.022(a) provides in pertinent part: 

(a) Without limiting the amount or kind of infom~ation that is public 
information under this chapter, the following categories of infom~ation are 
public infonnation and not excepted from required disclosure under this 
chapter unless they are expressly confidential under other law: 

(2) the name, sex, ethnicity, salary, title, and dates of employment of 
each employee and officer of a governmental body; 

(14) administrative staff manuals and instructions to staffthat affect 
a member of the public; 

(15) information regarded as open to the public under an agency's 
policies[.] 

Gov't Code Q: 552.022(a)(2), (14), (15). The submitted information includes the names, 
titles, and dates of employment of city em2loyees which are subject to section 552.022(a)(2), 
as well as policies and procedures that are subject to section 552.022(a)(14) of the 
Government Code. The city must release the infonnation subject to section 552.022 ulliess 
i t  is expressly made confidential under other law. See id. Section 552.1 03 is a discretionary 
exception to disclosure that protects a governmental body's interests and may be waived.' 
As such, section 552.103 is not "other law" that makes infom~ation confidential for the 

'Discl-etionary exceptiolis are intendel to protect only the interests of the governmental body, as 
distinct from exceptions which are intended to protect inforiliation deemed contidential by law or the interests 
of tliird parties. See Dallas Ama Rapid Trunsii v. Llallas MOI.II~II~ A'L'IVS, 4 S.W.3d 469, 475-76 
(Tex. Asp.-Dallas 1999, no pet.) (govemmeiltal body may waive section 552.103); Open Iiecords Decision 
No. 665 at 2 n.5 (2000) (discretioiiary exceptions generally). Discretioliary exceptions, therefore, do not 
constitute "other law" that makes information confideiitial. 
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purposes of section 552.022. Accordingly, the city may not withhold the information that 
is subject to section 552.022, which we have marked, pursuant to section 552.103. 

The submitted inforination also includes job descriptions, which we have marked. Job 
descriptions are usually open to the public as part ofa  job posting, and thus expressly public 
under section 552.022(a)(15).4 If the city regards the submitted job descriptions as open to 
the public, then the city may withhold this information oidy to the extent it is made 
collfidential under "other law." As noted, section 552.103 is not "other law" that makes 
information confidential for the purposes of section 552.022. Therefore, the job descriptions 
rllust be released pursuant to section 552.022(a)(15) if the city regards them as open to the 
public. 

However, you also contend that the en~ployees' names, titles, and dates of employment are 
confidential under section 552.102 of the Government Code. Because section 552.102 is 
"other law" for the purposes of section 552.022, we will address your argument under this 
section. 

Section 552.102 excepts from disclosure "information in a person~lel file, the disclosure of 
which would constitute a clearly unwmanted invasion of personal privacy." Gov't 
Code 5 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546 
(Tex. App.-Austin 1983, writ ref d n.r.e.), the court ruled that the test to be applied to 
infornlation claimed to be protected under section 552.102 is the same as the test formulated 
by the Texas Supreme Court in Industrial Foundation v. T a a s  Zindustrial Accident 
Board, 540 S.W.2d 668 (Tex. 1976) for information claimed to be protected under the 
doctrine of common-law privacy as incorporated by section 552.101. 

In Industrial Foundation, the Texas Supreme Court stated that information is excepted from 
disclosure if it (1) contains highly intimate or embarrassing facts the publication of which 
would be highly objectionable to a reasonable person and (2) is not of legitimate concern 
to the public. Indus. Found., 540 S.W.2d at 685. We note that infor~nation related to a 
government en~ployee's job performance is generally a matter of legitimate public interest. 
See, e. g., Open Records Decision Nos. 470 at 4 (1987) Cjob performa~~ce does not gellerally 
constitute public employee's private affairs). In this instance the i~lformatioll at issue 
consists of the names, titles, and dates of employment of city employees. This information 
is neither highly intimate nor embanassing. Accordingly, the city may not withhold this 
information pursuant to section 552.102 of the Government Code. 

We will address your section 552.103 argumeut for the remaining information not subject 
to section 552.022. Section 552.103 provides in relevant part as follows: 

4We note that tile city's website lists jobs that are curreiitly available. 
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(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the perso~~ 's  office or employment, is or may be a party. 

(c) Infolmation relating to litigation illvolving a governlnelltal body or ail 
officer or employee of a governmental body is excepted fi.0111 disclosure 
under Subsection (a) only if the litigation is pending or reasonably 
anticipated on the date that the requestor applies to the officer for public 
information for access to or duplication of the information. 

Gov't Code 5 552.103(a), (c). The city has the burden of providing relevant facts and 
documents to show that the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation is pending or 
reasonably anticipated, and (2) the infomlation at issue is related to that litigation. Univ. of 
Tex. Law Sch. v. Te.x. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no 
pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [lst  
Dist.] 1984, writ ref d n.r.e.); Open Records Decision No. 551 at 4 (1990). The city must 
meet both prongs of this test for information to be excepted under section 552.103(a). 

To establish that litigatio~l is reasonably anticipated, a governmental body must provide this 
office "concrete evidence showing that the claim that litigation may ensue is more than mere 
conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably 
anticipated must be determined on a case-by-case basis. Id. Concrete evidence to support 
a claim that litigation is reasonably anticipated may include, for example, the governmental 
body's receipt of a letter containing a specific threat to sue the governmental body from an 
attorney for a potential opposing party. Open Records Decision No. 555 (1990); see Open 
Records Decision No. 518 at 5 (1989) (litigation must be "realistically contemplated"). In 
Open Records Decision No. 638 (1996), this office stated that, when a governmental body 
receives a notice of claim letter, it can meet its burden of showing that litigation is 
reasonably anticipated by representing that the notice of claim letter is in compliance with 
the requirements of the Texas Tort Clai111s Act (the "TTCA"), Civil Practice & Remedies 
Code, chapter 101, or an applicable municipal ordinance. If a govemmelltal body does not 
make this representation, the claim letter is a factor that this office will consider in 
determining whether a governme~ltal body has established that litigation is reasonably 
anticipated based on the totality of the circumstances. On the other hand, this office has 
determined that if an individual publicly threatens to bring suit against a govern~~lental body, 
but does not actually take objective steps toward filing suit, litigation is not reasonably 
anticipated. See Open Records Decision No. 33 1 (1982). Further, the fact that a potential 
opposing party has hired an attorney who makes a request for illformation does not establish 
that litigation is reasonably anticipated. Open Records Decision No. 361 (1983). 
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You assert that the city reasonably anticipates litigation relating to the subject of the present 
request. You state and provide documentation showing that, prior to the date you received 
this request for information, the city received a notice of claim letter relating to the subject 
of the instant request. You do not affirn~atively represent to this office that the claim letter 
is in compliance with the TTCA. However, after havingreviewed the submitted information 
and your arguments, we conclude, based on the totality of the circumsta~ices, that litigation 
was reasonably anticipated on the date the city received this request for information. 
Furthermore, we find that the remaining submitted information is related to the anticipated 
litigation for purposes of section 552.103 of the Government Code. 

We note, however, that once information has been obtained by all parties to the litigation 
through discovery or otherwise, no section 552.103(a) interest exists with respect to that 
information. Open Records Decision Nos. 349 (1 982), 320 (1982). Further, the applicability 
ofsection 552,103(a) ends once the litigation has been concluded. Attorney General Opinion 
MW-575 (1982); Open Records Decision No. 350 (1982). 

In summary, the city must release the infonnation that we have marked pursuant to 
section 552.022. The remaining inforn~ation may be withheld under sectiou 552.103. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code fi 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not conlply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part o f  the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government I-Iotline, 
toll free, at (877) 673-6839. The requestor may also file a co~npiiiint with the district or 
county attorney. Id. 5 552.3215(e). 
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If this ruling requires or pern~its the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321ta); Texas Dep'i ofpub. Saf'eo~ v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no stat~~tory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, ,- - 

M"& Nikki Hopkins 

~ s s i s t a n t ~ t t o r n e ~  General 
Open Records Division 

Ref ID#287144 

Enc. Submitted documents 

c: Mr. Brett B. Flagg 
171 10 North Dallas Parkway, Suite 210 
Dallas, Texas 75248 
(wlo enclosures) 


