
G R E G  A U B O T T  

August 23,2007 

Ms. Chelsea Thornton 
Assistant General Counsel 
Office of the Governor 
P.O. Box 12428 
Austin, Texas 7871 1 

Dear Ms. Thornton: 

You ask whether certain information is subject to required p~lblic disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 28751 1. 

The Office of the Governor (the "governor") received a request for information relating to 
grant proposals awarded from the Emerging Technology Fund. You state that some of the 
requested iilforlnation has been released. You have submitted information that you claim is 
excepted from disclosure under section 552.1 10 ofthe Government Code.' You also believe 
that the submitted infoinlation implicates the interests of the third parties to \.V~OITI the 
information pertains. You indicate that the governor notified the interested parties of this 
request for information and of their right to submit arguments to this office as to why the 
submitted infom~ation should not be released.' We received correspondence from Global 
Contour Ltd. ("Global"); Monebo Technologies, Inc. ("Monebo"), and PLx Pharma, Inc. 

'Although you also raise sections 552.104, 552.106, 552.107, 552.111, and 552.131 of the 
Government Code, you have submitted no arguments in support of the applicabiliq of any of those exceptions 
to disclosure. Therefore, this ruling does not address sections 552.104, 552.106; 552.107, 552.1 11, aiid 
552.131. See Gov't Code 5 552.301(e)(l)(A) (govenunental body must submit written cornme~lts stating 
reasons why claimed exceptions to disclosure apply). 

2SeeGov't Code 552.305(d); OpenRecordsDecisionNo. 542 (1990) (statutoiypredecessorto Gov't 
Code 6 552.305 permitted governmental body to rely on interested third party to raise and explain applicability 
of exceptioii to disclosure under certain circumstances) 
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("Pharma"). We have considered all of the submitted arguments and have reviewed the 
submitted information. 

We note that an interested third party is allowed ten business days from the date of its receipt 
ofthe governmental body's notice under section 552.305 ofthe Government Code to submit 
its reasons, if any, as to why information relating to that party should not be released. See 
Gov't Code 5 552.305(d)(2)(B). As ofthe date ofthis decision, this office has received no 
correspondence from any of the remaining third parties to which the submitted information 
pertains. Therefore, as none of those parties has demonstrated that any of the submitted 
information is confidential or proprietary for the purposes of the Act, the govemor may not 
withhold any of the submitted information on the basis of any interest that any of the 
remaining third parties may claim in the information. See id. $5 552.101, .I 1 O(a)-(b); Open 
Records DecisionNos. 552 at 5 (I990), 661 at 5-6 (1999). 

Next, we address the submitted arguments against disclosure. Pharma states that it was 
understood that "certain information [provided to the govemor] could be retained as 
confidential." We note that information is not confidential under the Act sin~ply because the 
party submitting the information anticipated or requested confide~~tiality. See Indus. Found. 
v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 677 (Tex. 1976). In other words, a 
governmental body cannot, through an agreement or contract, overrule or repeal provisions 
of the Act. See Attorney General Opinion JM-672 (1987); Open Records Decision Nos. 541 
at 3 (1990) ("/T]he obligations of a governmeirtal body under [the Act] cannot be 
compromised simply by its decision to enter into a contract."), 203 at 1 (1978) (mere 
expectation of confideiltiality by person supplying inforination does not satisfy requireme~lts 
of siatutory predecessor to Gov't Code 5 552.110). Therefore. unless the s~~binitted 
information comes within an exception to disclosure, it must be released, notwithstandillg 
any expectation or agreement to the contrary. 

Pharma also contends that its proposal contains confidential information. Section 552.101 
ofthe Government Code excepts from disclosure "information considered to be confidential 
by law, either constitutional, statutory, or byjudicial decision." Gov't Code 5 552.101. This 
exception encompasses common-law privacy, which protects information that is highly 
intimate or embarrassing, such that its release would be highly objectionable to a person of 
ordinary sensibilities, and of no legitimate public interest. See Indus. Found., 540 
S.W.2d at 685. Common-law privacy encompasses certain types of personal financial 
information. This office has determined that financial information that relates only to an 
individuai ordinarily satisfies the first element of the common-law privacy test, b ~ ~ t  the public 
has a legitimate interest in the essential facts about a financial transaction between an 
individual and a governmental body. See Open Records Decision Nos. 545 at 4 (1990) 
(attorney general has found kinds of financial information not excepted from public 
disclosure by common-law privacy to generally be those regarding receipt of governmental 
funds or debts owed to governmental entities), 523 at 4 (1989) (noting distinction under 
common-law privacy between confidential background financial information hmished to 
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public body about individual and basic facts regarding particular financial transaction 
between individual and public body), 373 at 4 (1 983) (determination of whether public's 
interest in obtainingpersonal financial information is sufficient to justify its disclosure must 
be made on case-by-case basis). 

We note that common-law privacy protects the interests of individuals, not those ofcorporate 
and other business entities such as Pharma. See Open Records Decision Nos. 620 (1 993) 
(corporation has no right to privacy), 192 (1978) (right to privacy is designed primarily to 
protect human feelings and sensibilities, rather than property, business, or other pecuniary 
interests); see also United Stares v. Morton Salt Co., 338 U.S. 632, 652 (1950) (cited in 
Rosen v. Matthews Constr. Co., 777 S.W.2d 434 (Tex. App. -Houston 114th Dist.] 19891, 
rev'don other grounds, 796 S.W.2d 692 (Tex. 1990)) (corporation has no right to privacy). 
Thus, Pharma has no privacy interest in the information contained in its grant proposal. 
However, Pharma's proposal contains personal financial information involving individuals. 
The governor must withhold that information, which we have marked, under section 552.101 
in conjunction with common-law privacy. 

Monebo raises section 552.104 of the Government Code, which excepts from disclosure 
"information that, if released, would give advantage to a competitor or bidder." Gov't Code 
3 552.104(a). This exception protects the interests of governmental bodies such as the 
governor, not the proprietary interests of private parties such as Monebo. See Open Records 
DecisionNo. 592 at 8 (1991) (clisc~~ssing stati~tory prcdccessor). Moreover, section 552.i04 
is a discretionary exception to disclosure that a govenmcntal body may waive. See Gov't 
Code 552.007; Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions 
generally), 592 at 8 (1991) (statutory predecessor to Gov't Code 3 552.104 subject to 
waiver). Becarise the governor has not denlonstrated that any of the submitted information 
is excepted from disclosure undet section 552.104, none of Monebo's infornlation may be 
withheld on the basis of that exception. 

Both Monebo and the governor claim section 552.1 10 of the Government Code. We also 
understand Global to raise this exception. Section 552.110 protects the proprietary interests 
of private parties with respect to two types of information: (1) "[a] trade secret obtained from 
a person and privileged or confidential by statute or judicial decision," and (2) "comn~ereial 
or financial information for which it is demonstrated based on specific factual evidence that 
disclosure would cause substantial competitive harm to the person from whom the 
information was obtained." Gov't Code 5 552.1 10(a)-(b). 

The Texas Supreme Court has adopted the definition of a "trade secret" from section 757 of 
the Restatement of Torts, which holds a "trade secret" to be 

any formula, pattern, device or compilation of information which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a formula for a 
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cl~emical conlpound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. 
It differs from other secret information in a business . . . in that it is not 
simply information as to a single or ephemeral event in the conduct of the 
business . . . . A trade secret is a process or device for continuous use in the 
operation ofthe business . . . . [It may] relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMEKT OF TORTS 5 757 cmt. b (1939); see also Hyde Corp. v. HufJines, 314 
S.W.2d 763,776 (Tex. 1958). If a governmental body takes no position on the application 
of the "trade secrets" aspect of section 552.1 10 to the information at issue, this office will 
accept aprivate person's claim for exception as valid under section 552.110(a) if the person 
establishes aprima facie case for the exception and no one submits an argument that rebuts 
the claim as a matter of law.' See ORD 552 at 5. However, we cannot conclude that 
section 552.1 10(a) is applicable unless it has been shown that the information meets the 
definition of a trade secret, and the necessagJ factors have been demonstrated to establish a 
trade secret claim. See Open Records Decision No. 402 (1983). 

Section 552.1 10(b) requires a specific factual or evidentiary showing; not co~lclusory or 
generalized allegations, that substantial coinpetitive injury would likely result from release 
of tlte illformation at issue. See ORD 661 at 5-6 (business enterprise must show by specific 
factual evidence that release of informalio~l would cause it substantial competitive harm). 

Global states that its proposal contains "intellectual property-sensitive iilfor~nation," and thus 
we understand Global to raise section 552.1 1 O(a). Monebo contends that certain information . . 

contained in its proposal is protected by sectiorl 552.1 10(b). The governor ciaims that 
section 552.1 10(b) is applicable to all of the submitted proposals. Having considered all of 
the parties' arguments and reviewed the information at issue, we have marked information 

'The Restatement of Torts lists the following six factors as indicia of whether information constitutes 
a trade secrct: 

(1) the extent to which the information is known outside of [the company]; 
(2) the extent to which it is known by employees and other involved in [the company's] 
business; 
(3) the extent of measures taken by [the company] to guard the secrecy of the information; 
(4) the value ofthe information to [the company] and [its] competitors; 
(5) the amount ofeffort or money expended by [the company1 in developing the information; 
(6) the ease or difficulty with which the infom~ation could be properly acquired or duplicated 
by others. 

RESTATEMENT OF TORTS 9 757 cmt. b (1939); see also Open Records Decision Nos. 3 19 at 2 (19821,306 at 
2 (1982), 255 at 2 (1980). 
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relating to Monebo that the governor must withhold under section 552.1 lO(b). We conclude 
that Global has not presented aprimafacie claim that any of the information in its proposal 
qualifies as a trade secret under section 552.1 10(a). We also conclude that neither Monebo 
nor the governor has made the factual or evidentiary showing required by section 552.11 O(b) 
that release of any ofthe remaining information at issue would cause substantial competitive 
harm. Therefore, the governor may not withhold any of the remaining information under 
section 552.1 10. 

In summary, the governor must withhold the information that we have marked under 
sections 552.101 and 552.110 of the Government Code. The rest of the submitted 
information must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruiing, the governmental body must appeal by 
filing suit inTravis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body rnust file suit wit!lin 10 calendar days. 
Id, 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both thc requestor and the attorney general 
have the right to file suit against the gover~unental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Govemment Code or file a lawsuit challenging this nilingpursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
reijuesto~ shuuld report that failure to the attorney general's Open Government I-Iotline. 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't ofpub. Safety v. Gilbreaih, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 
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Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this n~ling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

, 
. I d e s  W. Morris, 111 
Assistant Attorney Genera! 
Open Records Division 

Ref: ID# 2875 1 1 

E x :  Submitted information 

c: Mr. Justin Ward 
Texans for Public justice 
609 West 18lh Street, Suite E 
Austin, Texas 78701 
(wlo enclosures) 

Dr. Jaycee Howard Chung 
Global Contour Ltd. 
104 West Kaufman, Suite 103 
Rockwall, Texas 75087 
(wlo enclosures) 

Mr. Dale Misczyilski 
Moilebo Technologies, Inc. 
1800 Barton Creek Boulevard 
Austin, Texas 78735-1 606 
(wlo enclosure$) 
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DR. Upendra Marathi 
Plx Pharma Inc. 
8285 El Rio, Suite 130 
Houston, Texas 77054 
(wlo enclosures) 

Bauhaus Software, Inc. 
Cio Ms. Chelsea Thornton 
Office of the Governor 
P.o. Box 12428 
Austin, Texas 7871 1 
(wio enclosures) 

Carbon Nanotechnologies, Inc. 
C/O Ms. Chelsea Thornton 
Office of the Governor 
P.O. Box 12428 
Austin, Texas 7871 1 
(wlo enclosures) 

Jolmson Matthey Fuel Cells, Inc 
C/O Ms. Chelsea Thornton 
Office of the Governor 
P.O. Box 12428 
Austin, Texas 7871 1 
(tvlo enclosures) 

Motorola, Inc. 
C/O Ms. Chelsea Thornton 
Office of the Govenlor 
P.O. Box 12428 
Austin, Texas 7871 1 
(wio enclos~~res) 

Motorola Labs 
cio Ms. Chelsea Thomton 
Office of the Governor 
P.O. Box 12428 
Austin, Texas 7871 1 
(wlo enclosures) 


