
G R E G  A B B O T T  

August 24,2007 

Ms. Pamela L. Beach 
Attorney at Law 
19 Tiffany Square 
Sugar Land, Texas 77478 

Dear Ms. Beach: 

You ask wllether certain information is subject to required public disclosure under the 
Public Infornlation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 287821. 

The ACCESS Community Mental Health and Mental Retardation Center (the "center"), 
which you represent, received a request for the center's policies and procedures regarding 
irregularities of services; documents pertaining to state guidelines for treatinent planning; all 
information regarding the reporting of secondary employment; all e-mails sent from a named 
individual to the center's caseworkers regarding back dating: and all evaluations and - - -. 
complaints pertaining to the requestor. You state that most of the requested information has 
been made available to the reauestor. You claim that the submitted information is excepted 
from disclosure under section 552.101 of the Government Code. We have considcred the 
exception you claim and reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code 5 552.101.  his section encompasses information by other statutes. You 
claim that the Health Insurance Portability and Accountability Act of 1996 ("HIPAA"), 42 
U.S.C. $5 1320d-1320d-8, governs the submitted information. At the direction of Congress, 
the Secretary of Health m d  Human Services ("HHS") promulgated regulations setting 
privacy standards for medical records, which HHS issued as the Federal Standards for 
Privacy of Individually Identifiable Health Information. See Health Insurance Portability and 
Accountability Act of 1996, 42 U.S.C. 5 1320d-2 (Supp. IV 1998) (historical & statutory 
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note); Standards for Privacy of Individually Identifiable Health Information, 45 C.F.R. 
Pts. 160, 164 ("Privacy Rule"); see also Attorney General Opinion JC-0508 at 2 (2002). 
These standards govern the releasability of protected health information by a covered entity. 
See 45 C.F.R. pts. 160, 164. Under these standards, a covered entity may not use or disclose 
protected health information, excepted as provided by parts 160 and 164 of the Code of 
Federal Regulations. 45 C.F.R. 3 164.502(a). 

This office addressed the interplay of the Privacy Rule and the Act in Open Records Decision 
No. 681 (2004). In that decision, we noted that section 164.512 of title 45 of the Code of 
Federal Regulations provides that a covered entity may use or disclose protected health 
information to the extent that such use or disclosure is required by law and the use or 
disclosure complies with and is limited to the relevant requirements of such law. See 45 
C.F.R. 5 164.512(a)(l). We further noted that the Act "is a mandate in Texas law that 
compels Texas governmental bodies to disclose information to the public." See Open 
Records Decision No. 681 at 8 (2004); see also Gov't Code $5 552.002, ,003, ,021. We 
therefore held that the disclosures under the Act come within section 164.512(a). 
Consequently, the Privacy Rule does not make information confidential for the purpose of 
section 552.101 of the Government Code. Abbott v. Tex. Dep 't ofMental Health &Mental 
Retardation, No. 03-04-00743-CV, 2006 WL 1649003 (Tex. App.-Austin, June 16,2006, 
no. pet. h.) (disclosures under the Act fall within section 164.512(a)(l) ofthe Privacy Rule); 
Open Records Decision No. 681 at 9 (2004); see also Open Records Decision No. 478 
(1987) (as ge~lcral rule, statutory confidentiality requires express language maI;iilg 
information confidential). Because the Privacy Rule does not make confidential i~lfcrinatioil 
that is subject to disclosure under the Act, the center may witld~old requestedprotected health 
inforination from the public only if the information is confide~ltial under other law or an 
exception in subchapter C of the Act applies. 

Section 552.101 also encompasses chapter 611 of the Health and Safety Code, which 
provides for the coilfidentiality of records created or maintained by a mental health 
professional. Section 61 1.002(a) reads as follows: 

Communications between a patient and a professional, and records of the 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
maintained by a professional, are confidential. 

Health & Safety Code 5 61 1.002(a). Section 61 1.001 defines a "professional" as (I) aperson 
autllorized to practice medicine, (2) a person licensed or certified by the state to diagnose, 
evaluate or treat mental or en~otional conditions or disorders, or (3) a person the patient 
reasonably believes is authorized, licensed, or certified. Id. 5 61 1.001(b). Sections 61 1.004 
and 61 1.0045 provide for access to mental health records only by certain individuals. See 
Health & Safety Code 5 61 1.004(a)(5) (professional may disclose confidential information 
to patient's personal representative if patient is deceased); Open Records Decision No. 565. 
Upon review, you have not demonstrated that the submitted information consists of either 
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a comm~n~ieation between a patient and a professional or a record of a patient that was 
maintained by a professional. See id. 5 61 1.002. Therefore, this information may not be 
withheld under section 552.101 of the Government Code on this basis. 

Section 552.101 also encompasses section 576.005 of the Health and Safety Code, which 
provides that "[rlecords of a mental health facility that directly or indirectly identify a 
present, former, or proposed patient are confidential unless disclosure is permitted by other 
state law." Health & Safety Code 5 576.005. You advise that the center is a community 
mental health and retardation center established in accordance with subchapter A of 
chapter 534 of the Health and Safety Code. Id. 5 534.001-,040. We therefore find that the 
submitted information is a "record of a mental health facility." Furthermore, as you indicate, 
the submitted record contains information that directly or indirectly identifies a patient. You 
do not indicate any other state law that would permit disclosure of this infonnation in this 
instance. Thus, we determine that the submitted information is confidential pursuant to 
section 576.005. We therefore conclude the center must withhold the submitted information 
in its entirety pursuant to section 552.101 of the Government Code in conjunction with 
section 576.005 of the Health and Safety Code. 

This letter ruling is limited to the particular records at issue in this request and limited to ihe 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
deterinination regarding any other records or any other circun~stances. 

This ri~ling triggers itnportant deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, govcriuneiltal bodies are prol~iti ted 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(f). If the 
governmental body wants to challenge this ruling. the governsnental body must appeal by 
filing snit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body doesnot comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free: at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 
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If this ruling requires or pern~its the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. § 552.321(a); Texas Dep't of Pub. Safep v. Gilbreath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Paige Savoie 
Assistant Attorney General 
Open Rccords Division 

Ref: ID# 237821 

Enc. Submitted documents 

c: Mr. Stanley Mitchell 
Rt. 1 Box 1692 
Alto, Texas 75925 
(wio enclosures) 


