
G R E G  A B B O T T  

Mr. H~igh Colemall 
Hayes, Berry, White & Vanzant, L.L.P. 
For the Town of Hickory Creek 
P.O. Box 50149 
Denton, Texas 76206 

Dear .Mr. Coleman: 

You ask whether certain information is subject to required public disclosure under the 
Public I~lfot-inatioi~ Act (the "Act"), chapter 552 of the Governmel~t Code. Your request was 
assigned ID# 287828. 

The Tow11 of Hickory Creek (the "town") received a request for twenty-two categories of 
illformatiol~ pertaining to town employees. You state that you have released portions of the 
responsive info~mation. You state that the town does not lnaintain infonnation responsive 
to four of the requested categories. You claim that the submitted iufom~atiol~ pertaining to 
e-mails, letters; notes, and personal correspondellce is excepted from disclosure under 
sectioils 552.109, 552.1 11, and 552.137 of the Government Code. You claim that the 
subinitted infornlatiollpertaining to complaints or investigations is excepted from disclosure 
under section 552.101 of the Governmeilt Code. You claim that the submitted iiiforrnatioll 
pertaining to a tow11 enlployee's perso~lal infor~llatio~~ is excepted under sectioil 552.1 17 of 
the Goverllment Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Section 552.109 of the Goverllmellt Code protects "[plrivate correspondence and 
comn~unications of an elected oftice holder relatillg to lnatters the disclosure ofwhicl~ would 
constitute ail invasioil of privacy [.I" See Gov't Code 5 552.109. In deterlninillg whether 
information is excepted from disclosure by sectioll 552.109, this office relies 011 the same 
commol~ law privacy test applicable under section 552.101 of the Government Code. See 
Open Records Decision Nos. 506 (1988), 241 (1980), 212 (1978); see also Open Records 
Decision No. 40 (1974) (providing that statutory predecessor to section 552.109 may protect 
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content of information, but not fact of comni~~nication). This office has also concluded that 
section 552.109 protects the privacy interest of the elected officials and not the interests of 
their correspondents. See Open Records Decision Nos. 473 at 3 (1987), 332 at 2 (1982). 

Conirnon law privacy protects infornlation if ( I )  the infomlatioi~ contains highly intimate or 
embarrassing facts, the publication of which would be highly objectionable to a reasonable 
person, and (2) the inSonnation is not of legitimate concern to the public, lizdus. Fou~d .  v. 
Tex. Indus. Accideizt Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of inforination 
considered intimate and en~barrassillg by the Texas Supreme Court in Iizdz~stri~ll Fou~zdafioti 
included information relating to sexual assault, pregnancy, mental or physical abuse in the 
workplace, illegitimate children, psychiatric treatment of mental disorders, atteinpted 
suicide, and injuries to sexual organs. Id, at 683. You request that the town "be allowed to 
withhold any correspondence/docn~nents that may contain infornlation considered to be 
covered by common law privacy or federal statute." However, you do uot identify which 
portions of the submitted infomiation implicate the common law right to privacy of any of 
the individuals at issue. Gov't Code 5 552.301(e)(2) (stating that governmental body must 
properly label submitted information to indicate which exceptions apply). Furthermore, you 
have not provided any specific arguments as to why any portion ofthe subniitted infom~ation 
is intimate or embarrassing. Moreover, all of the submitted information pertains to town 
business or the performance oftown emp:oyees, which is clearly of legitimate concern to the 
public. See Open Records Decision Nos. 470 (1987) (public employee's job performance 
does not generally constitute his private affairs), 455 (1987) (public employee's job 
performances or abilities generally not protected by privacy), 444 (1986) (public has 
legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation of 
public employees); see also Open Records Decision No. 423 at 2 (1984) (scope of public 
employee privacy is narrow). Therefore, we find that none of the submitted information 
implicates the privacy rights of elected officials, and tlius, no portion o f  the submitted 
infomiation may be withheld under section 552.109 of the Government Code. 

Next, we turn to your claim under section 552.11 I .  Section 552.11 1 excepts from disclosure 
"an interagency or intraagency memorandum or letter that would not be available by law to 
a party in litigation with the agency" and encornpasses the deliberative process privilege. 
See Open Records Decision No. 615 at 2 (1993). The purpose of section 552.1 11 is to 
protect advice, opinion, and recom~neiidation in the decisional process and to encourage 
open and frank discussion in the deliberative process. See Austin v. City o m n  Antonio, 630 
S.W.2d 391,394 (Tex. App.-San Antonio 1982, no writ); Open Records Decision No. 538 
at 1-2 (1990). 

In Open Records Decision No. 615, t h i ~  office re-examined the statutory predecessor to 
section 552.1 11 in light of the decision in Texas Departnzent of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined that 
section 552.1 11 excepts from disclosure only those intelnal communications that consist of 
advice, recommendations, opinions, and other material reflecting the policymaking processes 
of the governmental body. See O R .  615 at 5. A governmental body's policymaking 
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functions do not encompass routine internal administrative or personnel matters, and 
disclosure ofinformation about such matters will not inhibit free disc~rssion of poiic)~ issues 
among agency personnel. Id.; see also City of Garland 1). Dallas Mourzing News; 22 
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related 
communications timt did not involve policymaking). A governmental body's policyinaking 
functions do include administrative and personnel matters of broad scope that affect the 
governmental body's policy mission. ,Pee Open Records Decision No. 631 at 3 (1995). 
Additionally, section 552.1 11 does not generally except from disclosure purely factual 
information that is severable from the opinion portions of intenla1 memoranda. Arlington 
Irzdep. Set'?. Dist. v. T u .  Atronrey Gerz., 37 S.W.3d 152 (Tex. App.-Austin 2001, no pet.); 
O F 0  615 at 4-5. 

Section 552.1 11 call also encompass cornmunications between a goveinrnental body and a 
third-party consultant. See Open Records Decision Nos. 631 at 2 (1995) (section 552.1 11 
encompasses information created for povernrnental body by outside consultant acting at 
governmental body's request and perfomling task that is within governmental body's 
authority), 561 at 9 (1990) (section 552.1 11 encompasses conin~unicatio~ls with party with 
which govemnlental body has privity of interest or comnioil deliberative process), 462 at 14 
(1987) (section 552.11 1 applies to memoranda prepared by governmental body's 
consultants). For section 552.1 11 to apply, the goveinmental body must identify the third 
party and explain the nature ofits relationship with the governmental body. Section 552.1 11 
is not applicable to a con~munication between the govern~nental body and a third party 
ullless the governmental body establishes it has a privity of interest or common deliberative 
process with the third party. See ORD 561 at 9. 

You assert that the town requests to withhold any d o c ~ ~ ~ n e n t s  that relate to advice given to 
council inembers from staff. However, you have not identified any of the parties to the 
comn~~mications as tow11 council members or staff Section 552.11 1 only protects the 
advice, opinion, and recommendations of governmental employees as policymakers. See 
ORD 615 at 5. Upon review, most of the documents are coinplaints submitted by citizens, 
town einployees and officials acting in a personal capacity. In instances where the submitted 
information does appear to consist of advice, opinion, or recommendation, you have not 
explained, nor are we able to discern, how the advice, opinion, or recommendation relate to 
any specific town policy. Thus, you have failed to demonstrate that tiiuch of the submitted 
information consists of advice, opinion, or recomnlendations related to town policies. 
Therefore, the town may only withhold under section 552.1 I 1  the information on the 
document we have marked that on its face contains the advicc of the town's attorney on a 
policy matter. 

Section 552.101 ofthe Government Code excepts "infornlation considered to be confidential 
by law, either constitutional, statutory, or byjudicial decision." Gov't Code 4 552.101. This 
section enconlpasses the informer's privilege, which has long been recognized by Texas 
courts. See Aguilur v. State, 444 S.W.2d 935,937 (Tex. Crim. App. 1969). It protects from 
disclosure the identities of persons who report activities over which the governmental body 
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has criminal or quasi-criminal law-enforcement authority, provided that the subject of the 
infonnation does not already know tile infomler's identity. Ope~lRecords Decision Nos, 5 15 
at 3 (1988), 208 at 1-2 (1978). The informer's privilege protects the identities of individuals 
who report violations of statutes to the police or similar Law-enforcenlent agencies, as well 
as those who report violations of statutes with civil or criminal pe~~alties to "administrative 
officials having a duty of inspection or of law enforcement within their particular spheres." 
Open Records Decision No. 279 at 2 (1981) (citing Wigmore, Evidence, 5 2374, at 767 
(McNaughton rev. ed. 1961)). The report must be ofa  violation of a criminal or civil statute. 
See Open Records Decision Nos. 582 at 2 (1 990), 5 15 at 4-5 (1 988). The privilege excepts 
the informer's statelnent only to the extent necessary to protect that infornier's identity. 
Open Records Decision No. 549 at 5 (1990). 

You state "this privilege recognizes the obligatiorl of citizens to communicate their 
knowledge ofproblenls to officials, and by preserving their anonyniity protects them [sic]." 
However, you have not claimed any of the individuals at issue have reported any violation 
of any criminal or civil statute to any individual in a law enforceiiient capacity or to an 
administrative official having a duty of inspection or of law enforcement over the matter. 
Accordingly, we find that you have not established that the informers' privilege applies in 
this instance, and thus, none of the submitted inforn~ation may be withheld under 
section 552.101 of the Goven~ment Code in conjunction with the common-law informer's 
privilege. 

Next, you seek to withhold certain information under section 552.117(a)(l) of the 
Government Code. Section 552.117(a)(l) excepts from disclosure the home addresses and 
telephone numbers, social security numbers, and family member information of current or 
former officials or employees of a governmental body who request that this information be 
kept confidential under section 552.024. Whether a particular piece of inforniation is 
protected by section 552.1 17 must be determined at the time the request for it is received. 
See Open Records Decision No. 530 at 5 (1989). Therefore, the town may only withhold 
information under section 552.1 17 on belialfofcurrent or former officials or employees who 
made a request for confidentiality under section 552.024 prior to the date on which the 
request for this information was received. In this case, you do not inforni us or provide 
documentation showing that the en~ployees whose records are at issue timely elected 
confidentiality under section 552.024. Thus, if the employees timely elected to keep their 
personal infonnation confidential, you must withhold this information, which we have 
marked, under section552,117(a)(l) of the Government Code. The town may not withl~old 
this inforniation under section 552.1 17(a)(1) if the enlployees didnot make a timely election 
to keep their information confidential. 

Lastly, we tun] to your argument that the submitted infonnation also contains e-mail 
addresses that are excepted from disclosure under section 552.137 ofthe Government Code. 
Sectio~i 552.137 provides as follows: 
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(a) Except as otlrer\vise provided by this section, an e-mail address of a 
member of the public tbat is provided for the purpose of coinniunicating 
electronically with a goven~n~ental body is confidential and not subject to 
disclosure under this chapter. 

(b) Confidential illformation described by this section that relates to a 
member of the public may be disclosed if the member of the public 
affirmatively consents to its release. 

(c) Subsection (a) does not apply to an e-mail address: 

(1) provided to a governmental body by a person who has a 
contractual relationship with the goverinnental body or by the 
contractor's agent; 

(2) provided to a governmental body by a vendor who seeks to 
contract with the govern~nental body or by the vendor's agent; 

(3) contained in a response to a request for bids or proposals, 
contained in a response to similar invitations soliciting offers or 
information relating to a potential contract, or provided to a 
governmental body i11 the course of negotiating the temx of a 
contract or potential contract; or 

(4) provided to a governn~ental body on a letterhead, coversheet, 
printed document, or other document made available to the public. 

Gov't Code 5 552.137(a)-(c). You dc not infonn us that members of the public have 
affirmatively consented to release of tbeir e-mail addresses. Therefore, the town must 
withhold the e-mail addresses we have marked under section 552.137. However, we note 
that e-mail addresses that pertain to the town's attorneys and individuals who have a 
contractual relationship with the town may not be withheld. See Id. 5 552.137(~)(1). 
Furthermore, e-mail addresses of govenlmeiltal bodies may not be withheld under 
section 552.137. Lastly, we note that the requestor has a right of access to his own e-mail 
address pursuant to section 552.023 of the Government Code. 

In summary, the town may withhold the information we have marked under section 552. i 1 I 
of the Government Code. The information pertaining to town employees, whicil we have 
marked, must be withheld if the individu~ls in question timely elected to keep their personal 
inforination confidential under section 552.024 of the Government Code. The personal e- 
inail addresses of individuals who do not have contractual relationships with the town must 
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be withheld in accordai~ce with section 552.135 ofthe Government Code. The remaining 
illformation 111ust be released to the requestor.' 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and respo~lsibilities of the 
governmental body and of tlie requestor. For example, governnlental bodies are prohibited 
from asking tile attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governn~ental body wants to challenge this ruling, the governn~ental body must appeal by 
filing suit in Travis County within 30 calendar days. id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the govern~nental body must file suit within 10 calendar days. 
id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling arid the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the govern~nental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, tlie governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of ibese tl~ings, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a coinplaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested infonnation, the requestor can appeal that decision by suing the governmei~tal 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please ren~erilber that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in con~pliance wit11 this ruling, 
be sure that all charges for the irlformation are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

'We note that the sub~nitted information contains a social security number. Section 552,l47(b) of'thc 
Government Code authorizes a govemme13tal body to redact a living person's social security number Fom 
public release without the necessity of requesting a decision froin this office under the Act. 
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If the governmental body, the requestor, or any other person has questions or comcnents 
about this ruiiug, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comille~its within i 0 calendar days 
of the date of this ruling. 

Stncerely. 

J 

M. Alan Akin 
Assistant Attorney General 
Open Records Divisioil 

Ref ID# 287828 

Enc. Submitted documents 

c: Mr. Randy Wahl 
1688 Turbeville Road 
Hickow Creek, Texas 75065 
(W/O enclosures) 


