
G R E G  A B B O T ?  

September 4: 2007 

Ms. Kristen L. Fouts 
County Attorney 
Haskell County 
P.O. Box 551 
Haskell, Texas 79521-055 1 

Dear Ms. Fouts: 

You ask whether ceitai11 infor~iiation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Governmei~t Code. Your request was 
assigned ID# 288336. 

Haskell County (the "coitnty") received arequest for four categories of illforination relating 
to tlie Rolling Piains Regioiial Jail and Detention Center (the "ceiiter") and a named inillate 
of the center, Y ~ L I  state tliat some of the requested i~ifoniiatioil will he released. You assert 
that information respoi~sive to itel11 one of the request is not s~ibject to disclosul-e under the 
Act. You have subnlitted inforniation that you claim is excepted fioni disclosure under 
sectioii 552.103 ofthe Government Code. YOL: also believe that this request for information 
may i~ilplicate the interests ofEmerald Correctioilal Managemerit, L.L.C. ("Emerald"). You 
notified Eiuerald ofthis request for iitibrmatiori and of its right to submit arguments to this 
office as to why the requested inforniation s l io~~ld 1101 be released.' We also received 
arguments froni Eiiierald. We have corisidered all of the submitted argu~ne~its and have 
reviewed the submitted information. We also have considered the comments that we 
received froni the 

'SecCiov't Codes 552.305(d); OpenRecordsDecisio~iNo. 542(1990) (statiitorypredecessor toGov't 
Code 6 552.305 pcniiitted governmeiitzil body to rely oil iiitei-csted thiril pal-iy to raise and explziii applicahilit)~ 
of exceptioli to disclosnre under certain circ~imstaiices). 

'See C;ov't Code 5 552.304 (providing tiiat iirtcrested pasty may siibiiiit coiiiinents stating why 
jirforniation should or should not be released). 



Ms. Kr~sten L. Fouts - Page 2 

Initially, we address your arguments wit11 regard to the infor~iiatioli that you contend is not 
subject to the Act. The Act is applicable to "public inforniation." See Gov't 
Code 5 552.021. Sectio~i 552.002 oftbe Act provides that "p~iblic information" consists of 

infor~iiation that is collected, assembled, or liiaiiitailled under a law 01 

ordinance or in connection with the transaction of official busiiless: 

( I )  by a gover~imental body; or 

(2) for a governmental body and the govenlmetital body owns the 
information or has a right of access to it. 

Gov't Code 5 552.002(a). Thus, virtually all of tile information that is in a goverilnleiital 
body's physical possession constitutes public information that is subject to tile Act. 
Id. 5 552.022(a)(l); see also Open Records Decision Nos. 549 at 4 (1 990): 5 14 at 1-2 (1 988). 
The Act also is applicable to information that a governmental body does not physically 
possess, ifthe iilfonnation is collected, assembled, or maintained for the goven~l~iental body, 
and the govenin~eiltal body owns the iiiformation or has a right of access to it. Gov't 
Code § 552.002(a)(2); see also Open Records Decision No. 462 at 4 (1987). A 
governmental body must make a good-faith effort to relate a request for information to 
information that is within its possession or control. See Open Records Decision No. 561 
at 8-9 (1990). However, a goverinnental body need not answer factual questions, conduct 
legal research, release information that did not exist when it received the request, or create 
sespoilsiveinforniation. SeeEcon. OpporfuizitiesDev. Cot-p, v. Bzlstumnnte, 562 S.W.2d266 
(Tex. Civ. App.- San Antonio 1978, writ dism'd); Open Records Decisioii Nos. 605 at 2 
(1992), 563 at 8 (1990), 555 at 1-2 (1990). Likewise, a govenlniental body is not required 
to take affirmative steps to create or obtain i~iformatioil that is not in its possession, so long 
as no other individual or entity holds that infor~nation on behalf of the governmental body 
that received the request for it. See Open Records Decision Nos. 534 at 2-3 (1989): 518 
at 2-3 (1989). 

You state that Emerald operates, maintains, and inanages the center under a written 
agreement with the county and the City of I-iaskell (the "city").' You inform us that the 
county has possessioit of a small amount of infonuation that is responsive to this request. 
You also state that other information that is or may be responsive to this request is held by 
Emerald. Both the county and Emerald assei-i that information relating to illmates assigned 
to the center by the Wyoming Departmerit of Correctio~is ("WDOC") is not prepared by, 

'You state that under the agrcenieiit, Emerald is ao independent contractor. This ofiice has said that 
whether a party to a coiltract with a governmental body is an independent contractor aiidior ail agent is no: 
dispositive of whether iiiformatioii held by the party is subjcct to the Act. See Open Records Decisio~i No. 462 
at 4-5 (1987). 
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owned by, or prepared for the cou~ity.? Emerald further states that WDOC ii~illate files are 
retursied to WDOC when tlie inniate is released or trailsferred froill the center, and that the 
only docuiiients "retained by Enierald conceiliiiig [the named inniate] are his iiledical 
records . . . and, in illis case, internal ilivestigative illateriais prepared by Enierald." 

This office has previously addressed the agreement between the couiity and E~iierald 
regarding maiiagenieilt of the ceiite:. See Open Records Letter No. 2006-03677 (2006). 111 
that ruling, we noted that several provisions of the agreement provide for iilformation 
relating to tlie center to be made available to tlie cou~ity by Enierald. See, e.g., Articles 3.02 
(monthly attendance and enrollment reports), 4.02 (reports and audits required by agreenient 
to be sub~iiitted to county with respect to operation of center or iiimates tlierein and as niay 
be required by state or federal law, State of Texas or any agency thereof, United States or 
any agency thereof, or state or political subdivision ofuliited States coiitractisig with county 
to place iniiiates in center), 4.05(d) (current list of employees and positioiis and staffing 
patterns), 4.07 (results of asinual evalua~ion of center's prograiiis and operations), 4.07(a) 
(plan of correction of deficiencies raised in a ~ ~ d i t  of center), 4.07(d) (audit reports on all 
audits andlor reviews conducted by other agencies or organizatiotis), 5.07 (health-related 

andprograms), 6.02 (initial plan illustrating evaluation and monitorilig of operations 
to ensure compliaiice with agreement), 8.08 (repoi? and recommended sanction if inmate 
commits significant violation). Likewise, tlie agreeii~ent provides for the county to have 
access to certain infomiation maintained by Emerald. See, e.g., Articles 4.07 (Emerald sl-iall 
provide iliforniatioii needed to assist county and city in completion of certain reports and 
other data), id. (county has right to examine and audit books and records of center). 

Thus, although certain iiifornsation relating to the center may well be created or held by 
Enierald for its ow11 purposes, the agreement clearly provides for ceitaisi types of 
information to be made available to the county. To the extent that the agreement provides 
for sucli information to be made available to the county, we concl~ide that such infor~iiation 
is collected, assembled, or maintained for the county, and the county has a right of access 
to such infomation. See Gov't Code 5 552.002(a)(2). Thus, sucli information coiistitutes 
public information under section 552.002ia). Id.; see also Baytown Sun v. City of Morzt 
Belvieu, 145 S.W.3d 268, 271 (Tex. App.-Houston [14'" Dist.] 2004, no pet. h.) 
(gox~emmental body that was entitled to i~ispect books and records of co~itracti~ig party had 
right to access to its payroll account records). Therefore, to the extent that such iufonnatioii 
is respo~isive to this request, it must be released to tlie requestor, unless the county has 
de~nonstrated that the i~iforniatioli falls within an exceptio~i to public disclosure. See Gov't 
Code 3s 552.006, ,021,301, ,302. To theextent, however, that responsive i~iformatio~i held 
by Emerald is not collected, assembled, or maintained for the county, and the county neither 
owns nor has a right of access to the information, such information does iiot fall within tlie 
scope of section 552.002. Any such infortnatioii is not subject to the Act and need not be 
released to the reqnestor. See also Open Records Decision Nos. 558 at 2 (1990) (Act iiot 

'We note that tile obligations of a goveiaineiital body under the Act cannot be comproiiiiscd simply 
by its decision to enter into a contraci. See Ope11 Records Decision Nos. 541 at 4 (1990). 514 at I (1  988). 
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applicable if governmeiital body does not have right ofaccess to or ownership ofiiifomiatioii 
prepared for it by an oiitside entity), 445 at 2 (1 986) (Act not applicable to iiiformation tllat 
governrnental body never possessed or was entitled to receive). 

Next, we address your clairn that the submitted information is excepted fro111 disclosure 
under section 552.103 of the Government Code, which provides as follows: 

(a) Inforillation is excepted from [required public disclosure] if it is 
infor~liation relating to litigation of a civil or crimi~lal iiature to which the 
state or a political subdivisioii is or may be a party or to which an officer or 
einployee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) I~lformation relating to litigation involving a govemnieiital body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigatio~i is pending or reasonably 
anticipated on the date that the requestor applies to the officer for public 
informatioli for access to or duplication of the information. 

Gov't Code 5 552.103. A governmental body has the burden ofproviding relevant facts and 
docurneiits to show that tile section 552.103(a) exception is applicable in a particrilar 
situation. The test for meeting this burden is a sllowiiig that (1) litigation was pending or 
reasonably anticipated on the date the govetnmental body received the request for 
information, and (2) the inforn~ation at issue is related to that litigatior~. Uiliv. of Tex. Law 
Sch. v. Tex. Legal Found, 958 S.W-.2d 479, 481 (Tex. App.-Austin 1997, 110 pet.); 
lieard v. Houstoiz Post Co., 684 S.W.2d 210. 212 (Tex. ~ p ~ . - ~ o u s t o t i  [ ls t  Dist.] 1984, 
writ r e t d  n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must 
meet both prongs of this test for informatioil to be excepted under 552.103(a). 

To establish that litigatiori is reasonably anticipated, a governinental body must provide this 
office "concrete evidenceshowing that the claim that litigatioil may ensue is more than Inere - 
conjecture." Open Records Decision No. 452 at 4 (1986). concrete evidence to support a 
claim that litigation is reasoilably anticipated may include; for example, the govemmeatal 
body's receipt of a letter containing a specific threat to sue the governn~eiital body fi-om an 
attorney for a potential opposing party.' Open Records Decision No. 555 (1990); see Open 
Records Decision No. 5 18 at 5 (1989) (litigation must be "realistically contemplated"). On 

'111 addition, this ofiice has concluded that litigation was reasoi~ably anticipated when the potential 
opposing party took the following objective steps toward litigatioii: fiied a coiiiplaint with the Equal 
Empioyment Opportunity Co~iimissioii, see Open Records Decisioii No. 336 (1982); iiired an attorney who 
tirade a demand forddisputed payments and tlireatened to sue ifthe payments were not iiiade proinptly, see Opeii 
Records Decisio~i No. 346 (1982); and threatened to sue oii several occasioiis and hired ail attorney. see Open 
Records Decision No. 288 (1981). 
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the other hand, this office has deternlined that if an individual publicly threatens to bring suit 
against a govenlmental body, but does not actually take objective steps toward filing suit, 
litigation is not reasonably anticipated. See Open Records DecisionNo. 33 1 (1952). Further, 
the fact that a potential opposing party has hired an attorney who makes a request for 
inforn~ation does not establish that litigation is reasonably anticipated. Open Records 
Decision No. 361 (1983). In this instance, you have not demonstrated that the requestor has 
talten any objective steps toward litigation beyond asking the county "not to dispose, alter, 
modify, destroy or pcrfor~n destructive testing on any [infomation] pertaining to this 
incident[.]" Thus, we determine that the county has not established that litigation is 
reasonably anticipated. Accordingly, tlie county may not withhold the submitted information 
under section 552.103 of the Government Code. 

In summary: (1) to the extent that information held by Emerald is not collected, assembled, 
or ~naintaincd for the county, and tlie county neither owns nor has a right of access to the 
information, such information is not subject to the Act and need not be released; (2) to tlie 
extent that the agreement provides for information that is responsive to this request to be 
made available to the county, such infornlation is subject to the Act and rnust be released; 
and (3) the submitted information must be released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this nlling must not be relied upon as a previous 
detern~ination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and respollsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the gove~nmental body must appeal by 
filing suit in Travis County within 30 caieridar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
id. 552.353(b)(3): (c). If the governmental body does not appeal this ruling and the 
~ovenlniental body does not comply with it, then both the requestor and the attorney general - 
have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governn~ental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221ja) of the 
Governnient Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Goven~ment Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. $ 552.3215(e). 
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If this ruling requires or. perinits the goveri~niei~tal body to ~vithhold all or some of the 
requested irifoimation, the requestor can appeal that decision by suing the gover~imental 
body. Id. 5 552.321(a); Texus Dep't of'Pitb. Safeo. 1'. Giibrenfi~, 842 S.w.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

I'lease remeinber illat under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in conlpliance with this rulitlg, 
be sure that all charges for the i~ l fo~~~ia t io i i  are at or below tile legal amounts. Questioils or 
cor11pIaints about over-charging must be directed to Hadassah Scl~loss at the Office of the 
Attorney Geilerai at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or cortliuents 
about this ~uling, they may contact our office. Although there is no statutory deadline for 
coiitactiilg us, the attoruey general prefers to receive ally comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Cindy Nettles 
Assistant Attorney General 
Open Records Division 

Ref ID# 288336 

Enc. Submitted documeilts 

c: Mr. Jacob Crawford 
Texas Civil Rights Project 
1405 Montopolis Drive 
Austin; Texas 78741-3438 
(w/o enclosures) 


