TTORNEY (GENERAL OF TEXAS
GREG ABBOTT

September 11, 2007

Mr. Dewey P. Cashwell, Jr.

City Manager

Town of South Padre Island
P.O. Box 3410

South Padre Island, Texas 78597

OR2007-11892

Dear Mr. Cashwell:

You ask whether certain information is subject to required public disclosure under the
Public Information Act {the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 288815.

The Town of South Padre Island (the “town™) received a request for six categories of
information relating to drug testing of town employees. You state you have provided the
requestor with information responsive to categories 1, 2, 3, and 6. You claim that the
submitted information is excepted from disclosure under sections 552.101 and 552.102 of
the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we note that the town has redacted portions of the submitied documents, including
employees’ names, soclal security numbers, and birthdates. As a general rule, a
governmental body that seeks to withhold information from the public must submit that
specific information, or a representative sample of the information, to this office for a ruling
under the Act, unless the information is the subject of a previous determination under
section 552.301. See Gov’t Code § 552.301(a), ()(1)(D); Open Records Decision No.673
(2001) (previous determinations). Pursuant to section 552.147(b) of the Government Code,
all governmental bodies may redact social security numbers of living persons without the
necessity of requesting a decision from this office. See Gov’t Code § 552.147(b).
Accordingly, the town may withhold social security numbers of living persons without
secking a decision from this office. You do not indicate, however, that a previous

DWW AL LETATE TR US




Mr. Dewey P. Cashwell, Jr. - Page 2

determination has been issued to the town regarding the remaining redacted information, and
this office has no record of the issuance of such a decision. Because we can discern the
nature of the remaining information that has been redacted, being deprived of this
information does not inhibit our ability to make a ruling in this instance. Nevertheless, be
advised that a failure to provide this office with requested infermation generally deprives us
of the ability to determine whether information may be withheld and leaves this office with
no alternative other than ordering that the redacted information be released. See Gov’t Code
8§ 552.301(e)(1XD) (governmental body must provide this office with copy of “specific
information requested” or representative sample), .302.

Next, we note that the Texas Comptrolier of Public Accounts currently has a lawsuit pending
against the Office ofthe Attorney General that pertains, in part, to individuals’ dates of birth:
Tex. Comptroller of Public Accounts v. Abbott, No. 03-07-00102-CV (Tex. App.~—Austin).
Accordingly, we will allow the trial court to determine whether the dates of birth in the
submitted information must be released to the public.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes. You
claim that the Health Insurance Portability and Accountability Act of 1996 ("HIPAA™), 42
U.S.C. §§1320d-1320¢-8, governs the submitted information. Atthe direction of Congress,
the Secretary of Health and Human Services ("HHS”) promulgated regulations setting
privacy standards for medical records, which HHS issued as the Federal Standards for
Privacy of Individually Identifiable Health Information. See Health Insurance Portability and
Accountability Act of 1996, 42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory
note); Standards for Privacy of Individually Identifiable Health Information, 45 C.F.R.
Pts.160, 164 (*Privacy Rule™); see also Attorney General Opinion JC-0308 at 2 (2002).
These standards govern the releasability of protected health information by 2 covered entity.
See 45 C.F R. pts. 160, 164, Under these standards, a covered entity may not use or disclose
protected health information, excepted as provided by parts 160 and 164 of the Code of
Federal Regulations. 45 C.F.R. § 164.502(a).

This office addressed the interplay of the Privacy Rule and the Actin Open Records Decision
No. 681 (2004). In that decision, we noted that section 164.512 of title 45 of the Code of
Federal Regulations provides that a covered entity may use or disclose protected health
information to the extent that such use or disclosure is required by law and the use or
disclosure complies with and is limited to the relevant requirements of such law. See 45
CF.R. § 164.512(a)(1). We further noted that the Act “is a mandate in Texas law that
compels Texas governmental bodies to disclose information to the public.” See Open
Records Decision No. 681 at 8 (2004); see alse Gov’t Code §§ 552.002, .003, .021. We
therefore held that the disclosures under the Act come within section 164.512(a).
Consequently, the Privacy Rule does not make information confidential for the purpose of
section 552.101 of the Government Code. Abboti v. Tex. Dep’t of Mental Health & Mental



Mr. Dewey P. Cashwell, Jr. - Page 3

Retardation, No. 03-04-00743-CV, 2006 WL 1649003 (Tex. App.—Austin, June 16, 2006,
no. pet. h.) (disclosures under the Act fail within section 164.512(a)(1) of the Privacy Rule);
Open Records Decision No. 681 at 9 (2004); see also Open Records Decision No. 478
(1987) (as general rule, statutory confidentiality requires express language making
information confidential). Because the Privacy Rule does not make confidential information
that 1s subject to disclosure under the Act, the town may withhold requested protected health
information from the public only if the information is confidential under other law or an

exception in subchapter C of the Act applies.

Section 552.101 also encompasses the Medical Practice Act (“MPA™), chapter 139 of the
Occupations Code. Section 159.002 of the MPA provides in part:

{(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician thatis created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002 (b)-(c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either & physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487(1987), 370 (1983), 343
(1982). Medical records must be released upon the patient’s signed, written consent,
provided that the consent specifies (1) the information to be covered by the release, (2)
reasons or purposes for the release, and (3) the person to whom the information is to be
released, See Oce, Code §§ 159.004, .005. Any subsequent release of medical records must
be consistent with the purposes for which the governmental body obtained the records. See
id. § 159.002(c);, Open Records Decision No. 565 at 7 (1990). We have marked the
information that is subject to the MPA. The town may only disclose this information in
accordance with the access provisions of the MPA. Absent the applicability of an MPA
access provision, the town must withhold this information pursuant to the MPA. See Open

Records Deciston No. 598 (1991).

Section 552.102 of the Government Code excepts from disclosure “information in a
personne] file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov't Code § 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers,
the court ruled that the test to be applied to information claimed to be protected under
section 552,102 is the same as the test formulated by the Texas Supreme Court in Industrial
Foundationv. Texas Industrial Accident Board for information claimed to be protected under
the doctrine of common-law privacy as incorporated by section 552.101 of the Act, See
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Hubert v, Harte-Hanks Tex. Newspapers, 652 5. W.2d 546, 550 (Tex. App.—Austin 1983,
writ ref"d n.r.e.) (citing Indus. Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). Accordingly, we will consider your common-law privacy claim under both
sections 552.101 and 552.102.

Common-law privacy protects information if{1) the information contams highly intimate and
embarrassing facts the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. 540 S.W.2d 668
at 685. The type of information considered intimate and embarrassing by the Texas Supreme
Court in Industrial Foundation included information relating to sexual assault, pregnancy,
mental or physical abuse in the workplace, illegitimate children, psychiatric treatment of
mental disorders, atiempted suicide, and injuries to sexual organs. Id. at 683,

Constitutional privacy consists of two interrelated types of privacy: (1) the right to make
certain kinds of decisions independently and (2) an individual’s interest in avoiding
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type
protects an individual’s autonomy within “zones of privacy,” which include matters related
to marriage, procreation, contraception, family relationships, and child rearing and education.
Id. The second type of constitutional privacy requires a balancing between the individual’s
privacy interests and the public’s need to know information of public concern. /d. The scope
of information protected is narrower than that under the common-law doctrine of privacy;
the information must concern the “mest intimate aspects of human affairs.” /d. at 5 (citing
Ramie v. City of Hedwig Village, Texas, 765 T.2d 490 (5th Cir. 1983)).

This office has found that the following types of information are excepted from required
public disclosure under constitutional or common-law privacy: some kinds of medical
information or information indicating disabilities or specific illnesses, see Open Records
Decision Nos. 470 (1987) (1liness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps), 545 (1990); information
concerning the intimate relations between individuals and their family members, see
ORD 470; and identities of victims of sexual abuse, see Open Records Decision Nos. 440
(1986), 393 (1983), 339 (1982).

This office has recognized that public employees may have a privacy interest in their drug
test results. See Open Records Decision Nos. 594 (1991) (suggesting identification of
individual as having tested positive for use of illegal drug may raise privacy issues), 455 at 5
(citing Shoemaker v. Handel, 619 F. Supp. 1089 (D.NJ. 1985), gff'd, 795 F.2d. 1136 (31d
Cir. 1986)). Generally, however, the public has a legitimate interest in information that
relates to public employment and public employees. See Open Records Decision No. 562
at 10 (1990) (personnel file information does not involve most intimate aspects of human
affairs, but in fact touches on matters of legitimate public concern). Information that pertains
to an employee’s actions as a public servant generaily cannot be considered to be beyond the
realm of legitimate public interest. See Open Records Decision Nos. 470 at 4 (1987) (public
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has legitimate interest in job qualifications and performance of public employees), 444 at 5-6
{1986) (public has legitimate interest in knowing reasons for dismissal, demotion, promotion,
or resignation of public employees), 423 at 2 (1984) (scope of public employee privacy is
narrow). You assert that the drug test resuits of the town employees and communications
regarding the drug test results are confidential; however, we conclude that there is a
legitimate public interest in this information. Upon review, we find that no portion of the
remaining information is subject to either common-law or censtitutional privacy.
Accordingly. none of the remaining information may be withheld under section 552.102 or
section 522.101 in conjunction with either common-law or constitutional privacy.

In summary, the submitted medical records, which we have marked, may only be released
in accordance with the MPA. The remaining information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suitin Travis County within 30 calendar days. /d. § 552.324(b). In orderto get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(bX3), (¢). If the governmental body does not appeal this ruling and the
governmental body does not comply with i, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.

Id. §552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsibie for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file alawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that fatlure to the attorney general’s Open Govemment Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. fd § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).
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Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. 1frecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

AN AT

Leah B. Wingerson
Assistant Attorney General
Open Records Division

LEBW/ma
Ref:  ID# 288813
Enc. Submitted documents

c Mr. David Horton
Law Offices of Neel & Horton, L.L.P.
5208A Padre Boulevard #90
South Padre Island, Texas 78597
{w/o enclosures)



