
A T I O R ~ E \ I  GI.'VERAL O F  TEXAS 
G R E L  A K B O l  I 

September 12, 2007 

Mr. L. M. Marcus 
Assistant Superiiitendent for Finance 
Waller Iildependeiit Scliool District 
I9 IS Key Street 
Waller. Texas 77484 

Dear Mr. Maicus: 

You ask whether certain informatioil is subject to required public disclosure ~iiider the 
Public Iiifor~iiatioii Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 291 844. 

The Waller Independent School District (the "district") received a request for I) "min~ites 
froill the July 19,2007 Special Meeting of tlie [district's board];" 2) "any and all infoniiatioii 
submitted to the U.S. Depa~tment of Justice [the "UOJ"] related to the April 3,2007 request 
for Section 5 Preclearaiice;" and 3) "any and all written correspondence fro111 and to [a 
named individ~ial] related to his proposals to build a joint-use stadium for the [district] and 
Prairie View A&M University." The district also received a separate request from the same 
requestor for a copy of the "'preclearaiice' certificate; letter, etc. which has bee11 provided 
to the district in response to its April 3,2007 request for DOJ preclearaiice." You claim that 
the iiifor~nation pertaining to tlie "preclearance" is excepted from disclosure under 
section 552.103 ofthe Government Code.' We liave considered the exception you clailii and 
reviewed the si~bmitted infor~iiation. We have also considered co~iimelits subluitted by tlie 
requestor. See Gov't Code 3 552.304 (i~iterested paity lnay subi~iit coli~nieiits stating why 
iilformatioii should or should not be released). 

Initially, we note that a portion of the subiiiittcd information: whicli we liave marked, 
pertains to district board members' ope11 ~iieetings training ceriificates and is not respoiisive 

'We uiiderstaiid that tile district ivili I-elease the remaiiiiiig respoiisive infoniiation 
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to the instant requests. The district need not release ~lonresponsive iilforiiiatioii ill respoiise 
to these requests and this ruling will not address that inforination. 

We iiow tun1 to your argu~neiit under seetioil 552.103 of ?lie Govern~neilt for the 
"preclearance" infomiation. Section 552.103 provides in part as follows: 

(a) liiformation is excepted from [required public disclosure] if it is 
iilformation relating to litigation of a civil or criilliiial nature to which the 
state or a political subdivisioll is or may be a party or to which a11 officer or 
employee of the state or a political subdivisio~i, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Inforrnatioil relating to litigation involvi~lg a governmental body or ail 
officer or employee of a governilleiltal body is excepted from disclosure 
under Subsectioil (a) only if the litigation is pending or reasonably 
a~iticipated on the date that the requestor applies to tile officer for public 
information for access to or duplication of the infor~liation. 

Gov't Code $ 552.103(a), (c). The goverilmental body has tlie burde11 ofproviding relevant 
facts and documents to sllow that the section 552.103(a) exception is applicable in a 
particular situation. The test for meeting this burden is a showing that (1) litigation is 
pending or reasonably anticipated on the date the governn~erital body received the request 
for infor~iiation and (2) the information at issue is related to that litigation. Ui~iv. q f 'Ta .  LCII'I' 
Sch. v. Tex. Legal Fozmd., 958 S.U7.2d 479; 481 (Tex. App.-Austin 1997, no pet.); 
Heard v. Ho~isior7 Post CO., 684 S.W.2d 210, 212 (Tex. App.-Iiouston [lst  Dist.] 1984, 
writ ref d n.r.e.); Open Records Decision No. 55 1 at 4 (1 990). The goverilmental body must 
meet both prongs of this test for iilforiiiation to be excepted under section 552.103(a). 

The question of whether iitigatio~i is reasot~ably anticipated must be deter~iiiiied oil a 
ease-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demoilstrate that 
litigation is reasonably anticipated, the governnietltal body must fi~rnish concrete evidence 
that litigation ilivoiviilg a specific luatter is realistically co~ltemplated and is Inore than mere 
conjecture. Id. Concrete evidence to support a claim that litigatioii is reasonably anticipated 
~iiay inclitde, for example, the govemn~el~tal body's receipt of a letter containing a specific 
threat to sue the goverilrileiltal body froin an attolmey for apotential opposing party.' Open 

'In addition, this office Ins concluded that litigatioti was reasonably anticipated \vheti the potential 
opposing party took tire followi~ig objective steps toward litigation: filed a cotiipiait?t with the Equal 
Einployment Opportutiity Commissioti, see Open Records Decisioti No. 336 (1982); hired an attoriiey who 
tnade adernand fordisputedpayments and threatened to sue ifthepayrnetits were not triadeproti~ptly,see Opeti 
Records Decision No. 346 (1982); and threatened to sue on several occasioiis and hired an attorney. see Open 
i<ecords Decisioti No. 288 (1981). 



Mr. L. M. Marcus - Page 3 

Records Decisiori No. 555 (1 990); see Open liecords Decision No. 5 18 at 5 (1 989) (litigation 
iiiust be "realistically conte~nplated"). On tlie other hand, this office has detei-mined that if 
a11 individual publicly threatens to bring suit against a govenln~ental body, but does not 
actually take objective steps toward filing suit, litigation is not reaso~iabiy anticipated. See 
Open Records Decision No. 33 1 (1 982). 

You state that tile requestor had, prior to his first request for inforniation, made verbal 
statements to the trustees of the district threatening to initiate litigation pe~tainiiig to a 
specified bond election held withill the district, You have also provided doculilentation 
showing that a lawsuit was filed against the district by the requestor after the requests were 
received. However, we find that you have not demonstrated, that, at the time of the first 
request, the requestor had taken concrete steps towards litigation. See Open Records 
Decision No. 33 1 (1982). Thus, we find that you have failed to establish that the district 
reasonably anticipated litigation on the date it received the first request for information; 
therefore, the district may not withhold any of the subn~itted iriibrmation under 
sectioli 552.103 of the Government Code. Accordingly, the submitted information must be 
released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this r~iling must not be relied upon as a previous 
deterininatioil regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
goveniniental body and of the requestor. For example, gover~~lnental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
eovenlmental body wants to challenge this ruling; the govei-nmental body must appeal by - 
filing suit in Travis County within 30 caleiidar days. Id. 5 552.324(b). In order to get the 
full benefit ofsuch an appeal, the govemme~ital body must file suit within 10 calendar days. 
id. 5 552.353(b)(3), (c). If tlie governmental body does 1101 appeal this ruling and tlie 
govemlnental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. 
id, 5 552,32l(a). 

If this ruling requires tile governmental body to release all or part of the requested 
information, the gover~in~eiital body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upoil receiving this ruling, the goverinllental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsi~it challenging this ruling pursuant to section 552.324 of tlie 
Government Code. If the govemrnental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toil f iw,  at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 
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If this ruling reqiiires or permits tlie governmental body to withhold all or soiiie of the 
requested inforination, the requestor can appeal that decisioi~ by suing the governmental 
body. /ti. S 552.32l(a); 7'e,xus Dep'i o fPub .  S q f d ~  1'. Gilbie~ift'~, 842 S.W.2d 408, 41 1 
(Tex. App.-Austili 1992, no writ). 

Please ren~elilber that under the Act the release of inforiiiation triggers certain procedures 
foi- costs and charges to the requestoi-. If records are released in coiiq>liance with this riiling, 
be sure tiiat all charges for the information are at or below the legal amounts. Q~iestioils or 
coiiiplaillts about over-charging must be directed to Hadassali Schloss at tile Office of the 
Attorney General at (512) 475-2497. 

If the governiliental body, the reqilestor, or ally other person has qiiestions or coinnleiits 
about this r~iliiig, they may contact our office. Althougll there is no statutory deadline for 
contacting us, the attollley general prefers to receive any conillleiits withiil 10 calei~dar days 
of tlie date of this; ruling. 

I I r 

Assistant Attorney General 
Open Records Division 

Ref: ID# 29 1844 

c: Mr. DeWayne Charleston 
P.O. Box 2168 
Prairie View, Texas 77446 
(wio enclosures) 


