
Septeiniher 13, 2007 

Ms. Susan Weaver 
Internal Auditor 
Bell Couitty Auditor's Office 
P.O. Box 453 
Belton. Texas 565 13 

Dear Ms. Weaver: 

You ask \vI~et!ter certain infornlatioi! is subject to required public disclosure uildel- the 
P~iblic I~~foriiiation Act (the "Act"), chapter 552 ofthe Governiineiit Code. Your request was 
assigiied ID# 289227. 

Reil Co~~li ty (the "county") received a request for a copy of all respoitses subiilitted iii 
response to a specified I-equest for proposals and any scoring or methodologies used in 
deteriniiniiig the award. Y ~ L I  claim that tlie subinitted inforinatioii rniay contain proprietary 
information subject to exceptioii under the Act, but unalte no arguiileiits and take iio position 
as to whether the iiiforination is so excepted. Pursuant to section 552.305 of the Govei-iiiiient 
Code, you have notified the interested third parties; CPS, Iiic. ("CPS"): Diamond Pharmacy 
Ser\:ices ("Diamoitd"); and Maxor Correctional Pharmacy ("Maxor") oftile request and of 
their right to sublliit arguinents to this office as to why tlie iliforination sliould not be 
released. See Gov't Code $ 552.305(d); see also Opein Records Decisioin No. 532 (1990) 
(determining that statutory predecessor to section 552.305 permits govenn~llental body to rely 
on interested third paliy to raise and explain applicability of exception io disclosure under 
tine Act in certain circumstal~ces). We liave received correspondence oil from Diamond. Wc 
have considered Diariiond's arg~ulnents and reviewed the submitted inforliiation.' 

Iiiitially, we note that an interested tliird party is allowed ten busiiless days after the date of' 
its receipt of the goveriinieiital body's notice uiider section 552.305(d) of the Goveiiiment 
Code to subunit its reasons: if aiiy. as to why reqiiested inforination relating to tile party 

'To the extcii! aiiy additioilal responsive iiiforiiiatioti existed oil tlie date tlic couiity received this 
request, weassume yoriliavei-eleased it, ifyoti have tiot released any sucl? records. you inilst do so a! this time. 
See Go\-'! Code 55 552.331(a). ,302: see also Opeti Records Decision No. 664 (2000) (if goveriimental body 
concludes that no exceprions apply !o i-eqricsted iiifoimatio:~. it iiiirst release iiiibr-tiiatioii a soon as possible). 
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should be withheld froni disclosure. See Gov't Code $ 552.305(d)(2)(B). As ofthe date of 
this letter, CPS and h/iaxor have not submitted to tliis office any reasons explaiiri~ig why tlie 
requested iiifoniiatioi? sltould not be released. Therefore. CPS and Maxor have failed to 
provide us ~vitll any basis to coticlude that they have a protected proprietary interest in any 
of the siibmitted iiiiornx~tioii~ and none of the infor~natioil may be witllheld o ~ i  that basis. 
See Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of coii~iiierciai or 
financial infornlatioii, party must show by specific factual evidence, not concliisory or 
generalized allegatioils, that release of reqriested iilibi-n~ation would cause that party 
substa~ltial coinpetitive harm), 552 at 5 (1990) (party must establisli pri/iici,filcic case that 
infomiation is trade secret); 542 at 3 (1990). 

Diaillond argues that some of its infonuation is excepted fro111 disclosure because it is 
marked as privileged and coi;fidential. We note that information is not confidential ilnder 
tile Act simply because the party submitting the iiiformatioil anticipates or requests that it 
be kept confidential. Itidus. Fou~zd. I). T a .  Indus. Accidetit Brl., 540 S.W.2d 668, 677 
(Tex. 1976). In other words, a govenimental body canilrtot, through a coiltract, overrule or 
repeal provisions of the Act. See Attorney Getieral Opinion JM-672 (1 987); Open Records 
Decision Nos. 541 at 3 (1990) ("[Tlhe obligatioils of a govemmelital body under [tile 
predecessor to the Act] cannot be compromised siillply by its decision to enter into a 
contract."), 203 at 1 (1978) (mere expectation of confideiitiality by person supplyiilg 
iilfor~liation does not satisfy req~iirenients ofstatutoiy predecessor to Cov't Code $552.1 10). 
Consequently,  inl less the Diamond's iiiforn~atioil conies within ail exception to disclosure, 
it must be released, notwithstanding any expectation or agreement to the contrary. -4s 
Diaillolid does not claim a11 exception to disclosure, Diamond's iiifoixlation must also be 
released. 

We note that some of the submitted iiiibrmation appears to be protected by copyriglit, A 
ct~stodiail of public records must comply witli tlte copyright law and is not required to 
furnisi1 copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). 
A goveriimeiital body must allow inspection of copyrighted inaterials unless a11 exception 
applies to the information. Id. If a member of the public wishes to make copies of 
copyrighted materials, the person must do so ul~assistcd by i l ~ c  govemn~enial body. In 
making copies, the member of tile public assumes the duty of compliarice with the copyright 
law and the risk of a copyright infringement suit. See Open Records Decision No. 550 
(1990). 

Iii summary, the submitted inforiiiation must be released to the requestor, b ~ t t  any 
copyrighted inforn~atioii may only be re!eased iii accordauce with copyriglit law. 

This letter riiling is limited to the particular records at issue in tliis request and limited to tile 
facts as )~reseiited to us; therefore: this ruling must iiot be relied upon as a previous 
deterii-iinatioii regarding any other records or any other circumstances. 

Tliis ruliilg triggers i~iiportant deadlines regarding the rights and respoiisibilities of tile 
governmeiltal body and of the requestor. For example, governme~ital bodies are proiiibited 
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from asking the attorney general to reconsider this ruling. Gov't Code $ 55?.30i(i). If the 
governmental body wants to challenge this ruling, tlie gover~lmentai body niust appeal by 
filing siiit in Travis Co~inty within 30 calendar days. Id. $ 552.324(b). In order to get the 
f~ill benefit of such an appeal, the governniental body must file s ~ ~ i t  within 10 calendar days. 
id. 5 552.353(11)(3), (c). If tlie governmental body does not appeal this ruling and the 
governniental body does not coliiply with it, then botll the requestor and the attorney 
general have the right to file suit against tlie goveil~nlental body to enforce this ritling. 
Id. 5 552.321ja). 

If this ruling requires the govemiiiental body to release all or part of the requested 
information, the govemlllental body is respolisible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, tlie governniental body 
will either release the public records proniptly pursuant to section 552.221(a) of the 
Govei~in~ent Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the g o v e ~ ~ ~ n ~ e n t a l  body fails to do one of these things, theil the 
requestor should report that failure to the attorney general's Open Govelnnient Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested inhnnation, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.321(a); Texas Dep't of Pzib. Sqfetj) v. Giibreati~, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of inforniatio~i triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released ill conlpliance with this iuling, 
be sure that all charges for the inihrmation are at or below the legal amounts, Q~iestions or 
complaints about over-charging ]nust be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the govenin~eiital body, the requestor, or any other person has questions or coiiiments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comnlents within 10 calendar days 
of the date of titis ruling. 

Sincerely, 

L 

Assist&t Attorney General 
Open Records Division 
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Eilc. Submitted doc~irne~~ts  

c: Mr. Scott Steres 
CPS, Inc. 
125 Titus Avenue 
M'arr~ilgtoll, Penilsylvania 18976 
(wlo eiiclos~lres) 

Mr. Mark Zilner 
Diaiuoild Pharliiacy Services 
645 Kolter Drive 
Indiana, Penilsyivailia 15701-3570 
(wlo enclosures) 

Mr. Keildal Lynch 
MaxoriSecure Pharmacy 
4 16 Mary Lindsay Polk Drive #5 15 
Franklin, Tellllcssee 37067 
(wlo enclosiires) 


