
ATI.ORNEY GENERAI. OF TEXS 
G R E G  A B B O T 7  

September 14,2007 

Mr. John C .  West 
General Counsel 
Office of tlie Inspector General 
Texas Department of Criminal Justice 
P.O. Box 13084 
Austin, Texas 7871 1 

Dear Mr. tf7est: 

You ask whether certain information is subject to required public disclositre under tile 
Public Infor~nation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 289479. 

The Texas Departnieiit of Criniinal Justice's Office of the Inspector Gcileral (the "OIG") 
received a request for inforillation concerning a specified investigatinn iiivolvi~~g the 
requestor. You state that you will release soiue ofthe requested information to therequestor, 
with redactioiispursuaiit to the previous determination issued by this office in Opeti Records 
Letter No. 2005-01067 (2005).' YOU also state the OIG is withholdii~g social security 
n~iiilhers under section 552.147 of the Govetnmeiit Code.' You claim that the subnlitted 

'Open liecords Letter No. 2005-01 067 (2005) serves as n prei,ious deteriiiination tliar tile pi-esent and 
former home addresses and teleplione iiuiiibers, social security numbers. and faiiiily meiiihei- iiiforiiiatiori of 
cursciit or loriiier employees oftlie deparimeiit. regardless ofwhether the current oi- fomier employee complies 
wit11 sectio~i 552.1 175 oftlie Goveinmeiit Code. arc excepted from disclosiire under sectioi; 552, I I?(a)(3) of 
tlie (ioveriimeiit Code. 

'We note that section 552.147(b) ofthe Government Code authorizes a go\,erniiieiital body to sedaci 
a livingperson's social security numberfionipublicreleasc witliout thenecessity ofrequestingadecision from 
this oftice iinder the Act. Gov't Code $ 552,l47(b). 
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inforlnation in Exhibit C is excepted fro111 disclosure under sections 552.101, 552.108, 
552.130, and 552.134 of the Govenlment Code. We have considered the exceptions yoir 
claim and reviewed the submitted information. 
Initially, we must address the OIG's obligations under sectioi~ 552.301 of the Goverument 
Code, which prescribes the procedures that a govern111ental body nliist follow in asking this 
office to decide whether requested information is excepted from public disclosure. 
Section 552.301 (e-1) provides the following: 

A governn~ental body that submits written comments to the attorney general 
under Subsection (e)(l)(A) shall send a copy of those conlments to the 
person who requested the infonnation from the governmental body. If the 
written comnlents disclose or contain tile s~ibstance of the i~lformation 
requested, the copy of the commeuts provided to the person must be a 
redacted copy. 

Gov't Code 5 552.301(e-1). The OIG sent to the reqLrestor a copy of its written comments 
submitted to this office pursuant to section 552.30l(e)(l)(A). The OIG redacted its entire 
disc~ission of the exceptions asserted from the copy. After review of the copy of the OIG's 
brief sent to the requestor, we find that the OIG redacted inforlnation from the copy that does 
]lot disclose or contain the s~ibstance of the inforn~ation requested; therefore, we conclude 
that the OIG failed to comply with the procedural requirements of section 552.30l(e-1) of 
the Government Code. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presun~ption 
that the requested inforn~ation is public and must be released unless the governmental body 
demonstrates a con~pelling reason to withhold the information from disclosure. See Gov't 
Code 552.302; Hnneock v. State Bd. qf Ins., 797 S.W.2d 379, 381-82 
(Tex. App.- Austin 1990, no writ) (governmental body sl~ust make cosnpelling 
demonstration to overcome presun~ption of openness pursuant to stat~rtory predecessor to 
section 552.302); Open Records Decision No. 319 (1982). This office has held that a 
co~npeliing reason exists to withhold infonnation when third-party interests are at stake or 
when infonnation is made confidential by a~lother source of law. See Open Records 
Decision No. 150 (1977) (construing predecessor statute). The OIG contends that sonle of 
the submitted information is excepted under section 552.108 of the Government Code. 
Iiowever, section 552.108 is a discretionary exception to disclosure that protects a 
governn~ental body's interests and may be waived. See Gov't Code 5 552.007; Open 
Records Decisioil Nos. 473 at 2 (1987) (discretionary exceptions nuder Act can be 
waived), 177 (1977) (statutory predecessorto section 552.108 subject to waiver). Therefore, 
the OIG may not withhold any of tile submitted iufor~nation ~inder section 552.108 of the 
Government Code. However, sections 552.101, 552.130, and 552.134 of the Goveriliiient 
Code can provide cornpelling reasons to overcome this presunlption; therefore, we will 
address the OIG's arguments under these exceptions. 
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Section 552.134 of the Governlnent Code provides that: 

[elxcept as provided by Subsection (b) or by Section 552.029 [of the 
Government Code], information obtained or maintained by the Texas 
Department of Criminal Justice is excepted from [required public disclosurej 
if it is information about an inmate who is confined in a facility operated by 
or under a contract with the department. 

Gov't Code 5 552.134(a). Section 552.134 is explicitly made subject to section 552.029 of 
the Govenlment Code, which provides in relevant part as follows: 

Notwithstandillg . . . Section 552.134, the following information about an 
inmate who is confined in a facility operated by or under a contract with the 
[department] is subject to required disclosure under Section 552.021: 

(8) basic information regarding the death of an inmate in custody, an 
incident involving the use of force, or an alleged crime involving the 
inmate. 

Id. $ 552.029(8). The submitted information pertains to an inmate confined in a facility 
operated by the department. We find that section 552.134(a) is generally applicable to the 
submitted information. We note, however, that the submitted documents contain inforn~ation 
regarding an incident of alleged criminal activity involving a12 inmate. Under 
section 552.029(8), basic illformation regarding this incident is subject to required 
dis~losure.~ 

Althorrgli not excepted ftain disclosure under section 552.134, the OIG claims that the basic 
info~mation is excepted from disclosure under section 552.101 of the Govel-nment Code in 
conjunction with common-law privacy. Section 552.101 excepts from disclosure 
"information considered to be confidential by law, either constitutional, statutory, or by 
judicial decision." Gov't Code 5 552.101. Section 552.101 encompasses the doctrine of 
common-law privacy, which protects information if (1) the information contains higl~ly 
intimate or embarrassing facts, the publication of whic21 would be highly objectionable to 
areasonable person, and (2) the information is not oflegitimate concern to tbe public. Irzdz~s. 
Fouitd. V .  Tex. Ind~cs. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). Inforlnation that 
tends to identify a victim of sexual assault is protected under common-law privacy. See 
Open Records Decision No. 339 (1982); c t  Morales v. Ellen, 840 S.W.2d 519 
(Tex. App.--El Paso 1992, writ denied) (identity of witnesses to and victims of sexi~al 
harassment was highly intimate or embarrassing information and public did not have a 

'Basic inforinatio~r includes the tiine aiid place of the incident, iraines of ininares and depairtnlent 
officiais directly involved, a brief nanative of the incideot, a brief description of any ii~juries siistaiiied. and 
inhrmation regarding criminal charges or discipliiiary actioiis filed as a result of the incideiit. 
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legitin~ate interest in such information). Upon review, we conclude that the i~lforn~ition at 
issue is not highly intimate or en~bamassing and is of legitimate concern to the public. 
Accordingly, the OIG may not withhold any of the remaining informatiol~ under 
section 552.101 on the basis of common-law privacy. 

In sunlnlaiy, with the exception of basic information, wliich must be released, the OIG must 
withhold the submitted information in Exhibit C ~inder section 552, I34 of the Government 
Code. As our ruling is dispositive, we do not address your reinailling claims. 

This letter ruling is limited to the particuIarreeords at isstie in this request and lilnited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the riglits and respo~lsibilities of the 
governnicntal body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $552.301(f). If the 
governlnental body wants to challenge this luling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. $ 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. s 552.353(b)(3); (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both therequestor and the attorney general 
have tlie right to file suit against the governlnental body to enforce this ruling. 
Id. S 552.321(a). 

If this ruling requires the governmental body to release all or part o f  the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this n~ling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. id. 5 552.3215(e). 

If this ruling requires or pennits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmelltal 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safetj v. Gilbreuth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in conipliallce with this ruling, 
be sure that all charges for the information are at or below the legal ainounts. Questions or 
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co~npiaints about over-charging must be directed to Hadassah Scliloss at the Office of the 
Attonley General at (5 12) 475-2497, 

If the governinental body, the requestor, or any other person has questions or cornnients 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney geiieral prefers to receive any comments witliin 10 calendar days 
of the date of this ruling. 

Sincerely, 

Cindy Nettles 
Assistant Attonley General 
Open Records Division 

Enc. Submitted documents 

c: Ms. Shelley Sims 
428 Bee Creek School House Iload 
Grandvieu~, Texas 76060 
(wio enclosures) 


