
September 17. 2005 

Ms. Susail Castro 
Public Iiifornlatioii Coordiilator 
Alief Independent School District 
P.O. Box 65 
Alief, Texas 7741 1 

Dear Ms. Castro: 

You ask whether certain inforiilatioll is subject to required public disclosure under the 
I'ublic fnfo~miation Act (tlie "Act"), chapter 552 ofthe Governtueiit Code. Y o ~ i r  request was 
assigned ID# 2853 18. 

The Alief Iildepei~dent School District (the "district") received a request for a copy of the 
contract awarded to Suiigard Bi-Tech ("Suilgard") and the related response to the RFP. 
Altho~~gh yoii take iio positioii with respect to tlie subil~itted infoi-~ilation; you claim that the 
submitted inibnmatioii may contain proprietaiy informatioil subject to exception under the 
Act. You state, and provide doc~inientatio~l showiiig, that you notified S~iilgard of the 
district's receipt of the request for infoi-niation and of Sungard's right to s ~ ~ b l n i t  arguments 
to this office as to why the requested iiiforiiiation should not be released to the requestor. 
See Gov't Code $ 552.305(d); see also Open Records Decision No. 542 (1 990) (statutory 
predecessor to section 552.305 perillits goveillineiital body to rely 011 interested third party 
to raise and explain applicability of exception iii the Act in certain circ~~iiistances). We have 
reviewed conime1lts from Sungard and the subinitted arguments. 

Initially, we note that sollie of the siiblllitted iilfori~iatioi~ consists o fa  district school board 
n~emoraildum and a definitioil of tenus for111 from a salilple contract. Ui~on review of the 
request, it does not appear that the requestor actually requested these records. Accordiiigly, 
the district need not release these docuinents in response io this request and this ruling \if111 
not address this non-responsive iiifo~liiation. 

P~ii-suaiit to sectioii 552.301(e): the goveriin~ental body is required to submit to this office 
\xithin fifteen business days of receiving the request (1) general written comments stating 
the reasons why the stated exceptioiis apply that wo~ild allow the illformation to be withheld, 
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(2) a copy of the written request for infoililation, (3) a signed statement or sufficient 
evidencc sliowing the date the governiiiental body received the \v~.itten request, and (4) a 
copy of the specific informatiol; requested or representative samples, labeled to indicate 
wllich exceptions apply to which parts of the doc~iments. You infornl u s  that the district 
received this request on June 20, 2007. Thus, the fifteen-day deadlii~e to comply with 
section 552.301(e) was July 12, 2007.' However. yo~i  did no[ s ~ ~ b ~ n i t  tile response to the 
RFP ulltil August 24,2007, or tile contract until September 4,2007. Consequently, we find 
that tile district failed to comply witb the procedural reqiiir&l~ellts of section 552.301. 

Pursuant to section 552.302 of tlie Govermnent Code, a goveniniental body's failure to 
comply with tlie procedural requirements of section 552.301 results in thelegal presumption 
tliat the requested infom~ation is public and rnust be released unless a compelling reason 
exists to withhold the information froin disclosure, See Gov't Code 5 552.302: 
Hnizcocli v. State Bd ofl~zs. ,  797 S.VI7.2d 379,381-82 (Tex. App.---Austin 1990, no writ) 
(govemmental body must make coinpelling demonstration to overcollie presumption of 
openness pursuant to statutory predecessor to section 552.302); Open Records Decision 
No. 319 (1982). Generally speaking, a compelling reason to withhold infor~nation exists 
where some other source of law makes the information confideiltial or where third party 
interests are at stake. Open Records Decision No. 150 at 2 (1977). Here, because a third 
party's interests are implicated, we will consider whether any portions o f  tlie contract or 
response luust be withheld to protect Sungard's interests. Surigard claiins that portions of 
the contract and all of its response to the RFP are excepted under sectioti 552.110 of the 
Government Code 

Initially, however, Suiigard asserts that the subiilitted information is subject to a licensing 
agreement, and that "[llicensees are prohibited from disclosing to any third party any 
information regarding the Bi-Tech Software[.]" We note, however, that ilifornsation is not 
confidential under tile Act simply because the party submitting the information to a 
governmental body anticipates or requests that it be kept coiifidential. Iizdus. Fozrrzd v. Tex. 
Indus. Accident Bd., 540 S.W.2d 668,677 (Tex. 1976). Thits, a governmental body cannot, 
through an agreement or contract, overnrle or repeal provisions of the Act. Attorney General 
Opinion JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990) ("[Tlhe obligatioiis 
of a governmental body under [the predecessor to tlie Act] cannot be compron~ised simply 
by its decision to enter into a contract."), 203 at 1 (1978) (mere expectatio~l ofcol~fidelitiality 
by person supplying inforniatioll does not satisfy requirements of statutory predecessor to 
section 552.1 10). Consequently, unless tlle requested information falls within an exception 
to disclosure, it must be released, notwithstanding any expectations or agreement specifying 
otlierwise. 

Next, Suilgard asserts tbat its response and portions of tile contract are excepted ~inder 
section 552.11 0 of the Government Code. Section 552.1 I0 protects the proprietary interests 

'You do not indicate that the district was closed during this tiine period 
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of private parties by excepting from disclosure two types of information: trade secrets and 
conlmercial or financial infonnatioi~ the release of wliich would cause a third party 
substantial competitive harm. Section 552,l  lO(a) of the Governinent Code excepts froin 
disclos~ire "[a] trade secret obtained from a person and privileged or coniidential by statute 
or judicial decision." The Texas Supreme Court has adopted the definition of trade secret 
from section 757 of the Restatement of  Toi-is. Kj~de Corp. 11. Hafliries, 3 I4 S.Ur.2d 763 
(Tex. 1958); see also Open Records Decision No. 552 at 2 (1  990). Section 757 pro~ides that 
a trade secret is 

ally fonu la ,  pattern, device or compilation of inforlnation which is used in 
one's business, and which gives hi111 an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a formula for a 
chemical coi~~pound, a process of manufactturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret information in a business . . . in that it is not 
simply infonnation as to single or ephemeral events in the conduct of the 
business . . . A trade secret is a process or device for continilous use in the 
operation of the business . . . [It may] relate to the sale of goods or  to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessioils in a price list or catalogue, or a list of specialized 
customers, or a metl~od of bookkeeping or other office management. 

Restatement of  Torts § 757 cnlt. b (1939); see also Huflne.~, 314 S.bbr.2d at 776. In 
determining whether particular information constitutes a trade secret, this office considers 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret factors.' Restatement of Torts $ 757 cmt. b (1939). Tliis office has held that if a 
govemn~ental body takes no position with regard to the application oftlle trade secret branch 
of section 552.1 10 to requested information, we must accept a private person's claim for 
exception as valid under that branch if that person establishes a pr-irrzu facie case for 
exception and no argument is submitted that reb~its the claiin as a matter of law. Open 
Records Decision No. 552 at 5-6 (1990). However, we cannot conclude that 
section 552.1 lO(a) applies unless it has been shown that the infoin~ation meets the definition 
of a trade secret and the necessary factors have been den~onstrated to establish a trade secret 
claim. See Open Records Decision No. 402 (1 983). 

'The followit~g are tlie six factors that the Restatenient gives as indicia of whether information 
constitutes a ti-ade secret: ( l )  the extent to which the infol-mation is knowii outside of the company: (2) the 
extent to ~vhicli it is kiiown by eiiiployees and others involved ili the company's business; (3) the exteiit of 
nreasures taken by tlie company to guard the secrecy of the infonnation; (4) tile value of the inforiliation to [the 
coinpaiiy and its competitors; ( 5 )  the atnoiint of effort or iiioney expended by the coliipany i n  developing tlie 
information; (6) the ease or difficiilty wit11 which the iiiforniation could be properly acquit-ed or duplicated by 
others. Restatement ofToi~s  5 757 ciiit. b (1939); see also Open Records Decisioii Nos. 3 19 at 2 (l982), 306 
a! 2 (1982). 255 at 2 (1980). 
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Section 552.1 lO(b) excepts from disclosure "[c]on~~~iercial or financial inforii~atioi~ for 
which it is demonstrated based on specific factual evidence that disclosure would cause 
sobstantial conipetitive harm to the person from whom the info1111atioii was obtained." Gov't 
Code $ 552.1 1 O(b). Section 552.11 0(b) requires a specific factual or- evidentiary showing, 
not conclusory or generalized allegations, that substantial competitive injury would likely 
result from release ofthe requested infom~atio~?. See Open Records Decision Xo. 661 at 5-6 
(1999) (business enterprise must show by specific factual evidence that release of 
infonllation would cause it substaiitial conipetitive hann). 

After reviewing the response and the contract, and the submitted arguliie~lts, we find that the 
information contained in the submitted documents is specific to a single transaction, and 
Sungard has failed to demonstrate how any portion of the response or the contract meets the 
defi~litio~l of a trade secret. See ORU 552 at 5-61 see also RESTATEMEKT 01: TORTS 5; 757 
cmt. b (1939) (information is generally not trade secret if it is ' ' s i ~ ~ ~ p l y  information as to 
single or ephemeral events in the conduct of the business" rather than "a process or device 
for continuous use in the operation ofthe business"). Further, Sungard has siiilply submitted 
eeiieral arguments against disclosure and has failed to establish a pri17za ,facie case for ', 
exception. We therefore deteimine that no portion ofthe response or the contract is excepted 
from disclosure under section 552.110(a). Further, by o~ily submitting generic comnients, 
Sungard has not provided specific factiial evidence that release of any of the response or the 
contract would cause it substantial conipetitive hami. See Open Records Decision Nos. 661 
(1999) (for information to be withheld under section 552.1 10(b), business must show by 
specific factual evidence that substantial corrlpetitive irljury would resrilt from release of 
particular information at issue), 509 at 5 (1988) (because costs, bid specifications, and 
circumstances wouldchange for future contracts, assertion that release ofbid proposal might 
give con~petitor unfair advantage on future contracts is too speculative), 319 at 3 (1982) 
(information relating to orga~iizatio~~ and personnel, market studies, qualifications, and 
pricing not ordinarily excepted from disclosure under statutory predecessor to 
section 552.110). Therefore, the district may not withhold any of the submitted infor~iiation 
under section 552.1 10(b) of the Government Code. 

Lastly, Sungard states that its software is protected under copyright law. We note that 
i~either copies nor detailed teelinical descriptions of Sungard's software are at issue in this 
instance. Further, no copyrighted materials were included in the response or the contract. 
Thus, Sungard has not demonstrated how any portion of the response o r  the contract is 
subject to copyright law. Accordiilgly, the district must release the response and the contract 
in its entirety. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling IIIUS~ not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers importa~~t deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
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fioni asking the attoiney general to reconsider this ruling. Gov't Code 5; 552.301jf). If the 
governmental body wants to challenge this ruling, the governniental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324jb). In order to get the 
full benefit of such an appeal, the govemniental body must file suit within 10  calendar days. 
Id. $ 552.353(b)(3), (c). If the governlnental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against tlie goveninie~ital body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part o f  the requested 
information, the governmental body is responsible for taking the next step. Based on tlie 
statute, the attorney general expects that, upon receiving this ruling, the govenl~nental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governniental body fails to do one of these things, then the 
requestor shouid report that failure to the attoiney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. id. 5 552.3215(e). 

If this ruling requires or pernsits the governlnental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep'i ofpub.  Suf i t )~ v. Gilbreatlz, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of infomatioil triggers certain procedures 
for costs and charges to the requestor. If records are released in coinpliance with this ruling, 
be sure that all charges for tlie informatiol~ are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of tile 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this nlling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments w~tliin 10 calendar days 
of the date of this ruling. 

Sincerely, 

M. Alan Akin 
Assistant Attorney General 
Open Records Division 
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Ref ID# 2883 18 

Enc. Subrnitied docuil?enis 

c: Ms. Monica Jones 
INPUT 
10790 Parkridge Boulevard, Suite 200 
Restoil, Virginia 20191 
(wio enclosures) 

Mr. Joseph A. Yenlola 
Corporate Counsel 
Su~~Gard  Data Systems, Inc. 
4 Countly View Road 
Malvern, Pennsylvania 19355 
(wio enclosures) 


