
September 18,2005 

Ms. Maria Miller 
Dallas County Community College District 
701 Elm Street 
Dallas, Texas 75202-3299 

Dear Ms. Miller: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Govemn~ent Code. Your request was 
assigned ID# 290483. 

The Dallas County Community College District (the "district") received a request for 
proposals submitted for the Brand Equity Study Request for Proposals. You do not take a 
position as to whether the submitted infonnation is excepted under the Act; ho\vcver. you 
state, and provide documentation showing, that you notified the following interested thii-d 
parties of the district's receipt of the request for infonnation and of the right of each to 
submit arguments to this office as to why the requested infolmation should not be released 
to the requestor: Consumer and Market Insights, Inc.; Creative Research Services, Inc. 
("Creative"); Crescent Research, Inc.; Decision Analyst, Inc. ("Decision"); Lorraine 8L 
Associates; National Service Research; Research & Polling, hlc.; and Savitz Research 
Solutions, Inc. ("Savitz"). See Gov't Code ,$ 552.305td); see ulso Open Records Decision 
No. 542 (1990) (statutorypredecessor to section 552.305 permits governmental body to rely 
on interested third party to raise and explain applicability of exception in the Act in certain 
circumstances). Creative, Decision, and Savitz assert that the submitted infoiulation is 
excepted under section 552.110 of the Government Code.' We have considered the 
submitted arguments and reviewed the submitted info~rnation. 

! ~ l t l i o u ~ l ~  Decision raised section 552.101 of the Govenimei~t Code as an exceptioii to disclosure. it 
did not submit to this office witten comments stating the reasons why this sectioii \11onld allow the infor~natioii 
to be withheld; therefore, we assume Decision no longer asserts this exception. 
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An interested third party is allowed tell business days after the date of its receipt of the . . 
governmental body's notice under section 552.305(d) to s ~ ~ b m i t  its reasons; if any, as to why 
requested information relating to it should be withheld fi-om disclosure. See Gov't Code 
5 552.305(d)(2)(~). As of &e date of this letter, Consumer and Market Insights, Inc., 
Crescent Research, Inc., Lorraine & Associates, National Sen~ice Research, and Reseal-ch 
& Polling, Inc, have not sitbinitted to this office any reasons explaining why the requested 
infornlatiosi should not be released. We thus have no basis for concliiding that any portion 
of the submitted information constitutes proprietary infonnation of these companies, and the 
district may not withhold any portion of the submitted information on that basis. See Open 
Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial 
information, party must show by specific factual evidence, not concluso~y or generalized 
allegations, that release of requested information would cause that party substa~itial 
competitive hann), 552 at 5 (1990) (party must establishprimafacie case that information 
is trade secret), 542 at 3 (1990). 

Creative, Decision; and Savitz assert that the submitted information is excepted under 
section 552.1 10 ofthe Government Code. Section 552.1 10 protects the proprietary interests 
of private parties by excepting from disclosure two types of information: trade secrets and 
commercial or financial information the release of which would cause a third party 
substantial competitive harm. Section 552.1 10(a) of the Government Code excepts from 
disclosure "[a] trade secret obtained from a person and privileged or confidential by statute 
or judicial decision." The Texas Supreme COLII? has adopted the definition of trade secret 
from section757 oftheRestatement ofTorts. Hycle Corp. I). flufines, 314 S.W.2d 763 (Tex. 
1958); see also Open Records Decision No. 552 at 2 (1990). Section 757 provides that a 
tradc secret is 

any formula, pattern, device or compilation of information which is used in 
one's business, and which gives him an opportunity to obtain an advanlage 
over competitors who do not know or use it. It may be a formula for a 
chemical compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of custoiners. It 
differs from other secret infolmation in a business . . . in that it is not 
simply information as to single or ephemeral events in the conduct of the 
business. . . . A trade secret is a process or device for continuous use in the 
operation of the business. . . . [It may] relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office maxagement. 

Restatement of Torts 9 757 cmt. b (1939); see also Huf$izes, 314 S.W.2d at 776. In 
determining whether paiticular information constitutes a tradc secret, this office considers 
the Restatement's definition of trade secret as well as the Restatenlent's list of six trade 
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secret factors2 Restateiiient of Torts 5 757 cmt. b (1939). This office has held that if a 
governmental body takes no position with regard to tile application of the trade secret branch 
of section 552.1 10 to requested information, we must accept a private persoil's claim for 
exception as valid under that branch if that person establishes a prima facie case for 
exception arid no argument is submitted that rebuts the claim as a matter of law. Open 
Records Decision No. 552 at 5-6 (1990). However, we cannot conclude that 
section 552. I IO(a) applies unless it has been shown that the information meets the definition 
ofa  trade secret and the necessary factors have been demonstrated to establish a trade secret 
claim. See Open Records Decision No. 402 (1983). 

Section 552.1 10(b) excepts from disclosure "[c]om~nercial or financial inform at lor^ for 
which it is demonstrated based on specific factual evidence that disclosure would cause 
substantial competitive harm to the person from whoin the information was obtained." 
Section 552.110(b) requires a specific factual or evidentiary showing, not conclusory or 
generalized allegations, that substantial competitive injury would likely result from release 
of tlie requested information. See Open Records Decision No. 661 at 5-6 (1999) (hnsiness 
enterprise must show by specific factual evidence that release of information would cause 
it substantial competitive harm). 

Creative, Decision, and Savitz have established that the release of some of the infoimation 
at issue would cause these companies substantial competitive irijuiy; therefore, the district 
must withhold this information, which we have marked, under section 552.1 10(b). But we 
find that Creative, Decision, and Savitz have made only conclusory allegations that release 
of the remaining information at issue would cause these companies substantial competitive 
injury, and have provided no specific factual or evidentiary showing to support such 
allegations. In additioh, we conclude that they have failed to establish aprjmn facie case that 
any of the remaining infonnation is a trade secret. See Open Records Decisioil No. 402 
(1983). Creative and Decision have also made some of customer information publicly 
available on their websites. Because Creative and Decision published this infolmation, we 
are unable to corlclude that such information is proprietary. Thus, the district may 1101 
witlihold any of the remaining information under section 552.1 10. 

Finally, we note that some of the materials at issue may be protected by copyright. A 
custodian ofpublic records must cornply with the copyright law and is not required to f~~iv is l l  
copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). A 

 he following are the six factors tila? the Restatenrei~t gives as indicia of xvhethei- informatio!; 
constitutes a trade secret: (1) the extent to which the infomatioil is kl~cwii outside of tire cornpal;),: ( 2 )  the 
extent to which it is kiiowr by employees and others involved in the company's bnsiriess: (3) the extent of 
measures taken by the company to guard the secrecy ofthe inibm~ation; (4) the ~ a l u e  of the ii?foimatioil to the 
company and its competitors; ( 5 )  the amount of effort or money expended by the company in developing the 
infonnation; (6) the ease or difficulty with which the infomation colild be properly acquired or duplicated by 
others. Restatement ofTorts 5 757 cmt. b (1939); see also Open Records Decision Nos. 3 19 at 2 (1  982), 306 
at 2 (1982), 255 at 2 (1980). 



Ms. Maria Miller - Page 4 

governmental body must allow inspectioil of copyrighted inaterials unless an exception 
applies to the information. Id. If a member of the public wishes to make copies of 
copyrighted materials, the person must do so unassisted by the governmental body. In 
makirig copies. the member of the p ~ ~ b l i c  assumes ?lie duty of conlpliance with the 
copyright law and the risk of a copyright infringement suit. See Open Records Decision 
Xo. 550 (1990). 

To conclude, the district must withhold the inforn~ation we have ~narlced under 
section 552.1 10 of the Governme~lt Code. The district must release the remaining 
information, but any copyrighted information may only be rcleased iii accordance with 
copyright law 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of ?lie 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(1). If the 
goven-mental body wants to chalIenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). I11 order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353@)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attolney 
general have the right to file suit against the governmental body to enforce this n~ling. 
Id. 5 552.321(a), 

If this ruling requires the govemmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney gcnerxi expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of tile 
Govenunent Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Govenxnent Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Governrneilt Hotline, toll 
free, at (5'77) 673-6839. The requestormay also file a complaint with the district or county 
attorney. Id 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Te,xczs Dep't qrPub. Sq?efj~ v. Gilbrenth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992,110 writ). 
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Please remember that under the Act the release of information triggers certain procedures foi- 
costs and charges to tlle requestor, If records are released in compliance ivitli this rillins. be 
sure that all charges for the information are at or below the legal a~nounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attolney General at (512) 475-2497. 

If the govemmenta! body, the requestor, or any other person has questiorls or comincnts 
about this ruling, they may contact our office. Although there is no statutory deadline foi- 
coiltacting us, the attorney general prefers to receive any comments within 10 caiendar days 
of the date of this ruling. 

Sincerely, 

Open Records Division 

Ref: ID# 290483 

Enc. Submitted documents 

c: Mr. Edward T. Rillcon 
Rillcon Bi Associates 
6500 Greenville Avenue, Suite 510 
Dallas, Texas 75206 
(wlo enclosures) 

Mr. Donald Winspear 
Crescent Research, Inc. 
12700 Hillcrest Road, Suite 241 
Dallas, Texas 75230 
(wio enclosures) 

Mr. Brian Sanderoff 
Research & Polling, Inc. 
5 140 San Francisco Road NE 
Albuqureque, New Mexico 871 09 
(wio enclosures) 
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Ref: ID# 290483 

Mr. Ken Pia 
Creative Research Services, Inc. 
95 18 Brentgate Drive 
Dallas, Texas 75238 
(W/O enclosures) 

Mr. Gary Martin 
Savitz Research So!ntions, Inc. 
13747 Montfort Drive, Suite 330 
Dallas, Texas 75240 
( d o  enclosures) 

Ms. Royalyn B. Reid 
Consumer and Market Insights, Inc 
1604 Loniar Drive 
CarroIIton, Texas 75007 
(W/O enclosures) 

Ms. Lorraine Haugen 
Lorraine & Associates 
5430 Glen Lakes, Suite 116 
Dallas, Texas 75231 
(W/O enclosures) 

Mr. Stan Nazen 
Decision Analyst, IJIC. 
604 Avenue H East 
Arlington, Texas 7601 1 
(W/O enclosures) 

Ms. Andrea Thomas 
National Service Research 
2601 Ridgnlar Plaza, Suite 9 
Fort Worth, Texas 76 1 16 
(W/O enclosures) 


