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September 19; 2007 

Mr. K. Jefferson Bray 
Senior Legal Advisor 
City of Plano 
P.O. Box 860358 
Plano, Texas 75086-0358 

Dear Mr. Bray: 

You ask whether certain information is subject to required public disclosure uiidcr the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 289430. 

The Plano Police Department (the "department") received a reqriest for personnel 
information pertaining to a nailled department officer and all incident and arrest reports 
written or sponsored by the officer for 30 days prior to Novcmbcr 23,2006 and 30 days after 
a specified arrest.' We understand that you will witld~old some of the requested information 
relating to pending criminal cases based upon the ruling ill Attorney General v Plano Police 
Department, KO. GV-001919 (126th Dist. Ct., Travis County, Tex., December 18, 2000). 
You claim that the submitted information is excepted from disclosure under section 552.103 
of the Government Code. We have considered the exception you claim and reviewed the 
submitted inforn~ation, a portion of which contains a representative 

We note that some of the submitted information is subject to section 552.022 of the 
Government Code. Section 552.022(a) provides in part that 

'We note that the requestor agreed to allow the department to redact the officer's social security 
number and place of residence. See Gov't Code 5 552.222 (governmental body may ask requestor to clarify 
or narrow scope ofrequest). 4 s  this information is no longer encompassed by the request, it is not responsive 
and we do not address its availahiiity in this suling. 

'We assume that the representative sample of records submitted to this office is huly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records ietter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantiaily different types of information than that submitted to this 
office. 



Mr. K. Jefferson Bray- Page 2 

the following categories of information are public information and not 
excepted from required disclosure under this chapter unless they are expressly 
confidential under other law: 

(1) a completed report, audit, evaluatioil, or investigation made of: 
for, or by a governmental body[;] 

(2) the name, sex, ethuicity, salary, title, and dates of en~ployment of 
each employee and officer of a governmental body[.] 

Gov't Code 5 552.022(a)(1). (2). The personnel records you submitted to this office include 
completed evaluatio~ls pertaining to the named officer and salary information. The 
evaluations and salary information are subject to sectiol~ 552.022 and must be released, 
unless they are expressly confidential under other law or unless the infornlation encompassed 
by section 552.022(a)(l) is excepted from disclosure under section 552.108 of the 
Government Code.' Although you assert that this information is excepted under 
section 552.103 of the Government Code, this section is a discretionary exception to 
disclosure that protects a goverm~le~~lal body's interests and may be waived by the 
goverixneiltal body. See Dallas Aren Rapid Transit v. Dallns Morning h%ws, 4 
S.W.3d 469, 475-76 (Tcx. App.-Dallas 1999, no pet.) (goverimlental body may waive 
sect io~~ 552.103 ); 542 at 4 (1990) (statutory predecessor to section 552.103 may be 
waived), 177 (1977) (governmeiltal body may waive statutory predecessor to 
section 552.108). 'Illerefore, section 552.103 docs not constitute other law for purposes of 
section 552.022. Accordingly, t!ie departmeilt may 11ot withhold the evaluations and salary 
information under section 552.103, but instead must release thein to the requestor. 

We next address your arguments under section 552.103 for the remaining information. 
Sectiol~ 552.103 provides in relevant part as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to wl~ich the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the person's office or employmelrt, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending or reasonably anticipated 

'We note that the department does not ciaiin an exception to disclosure under section 552.108 for this 
informatioil. 
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on the date that the requestor applies to the officer for public infomlation for 
access to or duplication of the information 

Gov't Code 5 552.103(a), (c). The department has the burden ofprovidingrelevant facts and 
documents to sbofi- that the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that ( I )  litigation is pending or 
reasonably anticipated, and (2) the information at issue is related to that litigation. Univ. 
of Tex. Law1 Sch v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no 
pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston 
[Ist Dist.] 1984, writ r e fd  n.r.e.); Open Records Decision No. 551 at 4 (1990). The 
department must meet both prongs of this test for information to be excepted under 
section 552.103(a). 

You state. and provide documentatioll showing. that there is a pending prosecution. We 
note, however, that the department is not a party to this litigation. See Gov't Code 
5 552.103(a); Open Records Decision No. 575 at 2 (1990) (stating that predecessor to 
section 552.103 only applies when governmental body is party to litigation). In such a 
situation, we require an affirmative representation fro111 the govelmnental body with the 
litigation interest that the governmental body wants the information at issue withheld fro111 
disclosureunder section 552.103. Youstate that the Collin CountvDistrict Attor~~ev's Office 
(the "district attorney") is aparty to the pending prosecution and that the district attorney has 
renuested that the deuartment not release "infornlation reeardine incidents that may result - - 
in crilxinal litigation . . . ." However, the letter, upon which you base this statement, does 
not provide our office with a representation from the district attorney that he wants the 
requested infor1l1ation in this speciiic instance withheld As you have not provided us wit11 
an adequate representation from the district attorney, the department may not withhold the 
remaining personnel records under section 552.103. Accordingly, all of the remaining 
submitted information must be released. 

This letter ruling is limited to the particular records at issue in this request and lilnited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, govemmntal bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 552.353(b)(3), (c). If the governmental body does no? appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governnlentai body to enforce this ruling. Id. 
5 552.321(a). 
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If this ruling requires the governnlenta! body to release all or part of the requested 
information, the goverlrnlental body is responsible for taking the next step. Based on the 
statute. the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file alawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Governnlent Hotline. 
toll free, at (877) 673-6839. The requestor inay also file a complaint with the district or 
county attorney. Id 5 552.321 5(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilbreaih, 842 S.\n'.2d 408. 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling. be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of tile 
Attorney Ge11:ral at (512) 475-2497. 

If tlle goverilinental body, the requestor, or any other persoil l~as  questions or coinments 
about this ruling, they may contact our office, Although tllerc is no statutory dcadliue for 
contactiiig us, the attorney general prefers to receive any coinincilts withill I0 calendar days 
of the date of this ruling. 

Sincerely, 

.J 0, 
Paige Savole 
Assistant Attorney General 
Open Records Division 

Enc. Submitted doc1ments 

c: Ms. Sharon Curtis 
1216 North Central Expressway #I01 
McKinney, Texas 75070 
(wlo enclosures) 


