ATTORNEY &;NLR-\; OF Trxas
GREG A B b O

September 20, 2007

Mr. Carey E. Smith

General Counsel

Texas Health and Human Services Commission
P.C. Box 13247

Austin, Texas 78711

QR2007-12283

Dear Mr, Smith:

You ask whether certain information 15 subject to required public disclosure under the
t
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m * Actithe "Act™y, chapter 337 ofthe Government Code. Yourrequast was
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The Texas Health and Human services Comnussion {the “comnussion’™) recenhved two
vequests from the same requestor for mnformation related to a specified sexual harassment
imvestigation. You claim that the requested information 1s excepted from disclosure under
sect'o 552101 ofthe Government Code. We have considered the exception vou claim and
eviewed the submitted mformation. We have aiso considered comments submitted by the
requestor See Gov't Code § 552.304 {providmg that interested party may submit comments
stating why information should or should not be released).
You assert that the submitted information is excepted under section 532,101 of the
Government Code, which excepts from disclosure “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” /d. § 552.101. This section
encompasses the doctrine of common-law privacy, which protects information that
{1y contains highly mtimate or embarrassing facts the publication of which would be highly
objectionable to a reasonable person and {2) is not of legtiimate concern to the public. /ndus.
Found. v. Tex. Indus. Accident Bd., 540 S5.W.2d 608, 685 {Tex. 1976). The types of
information considered intimate and embarrassing by the Texas Supreme Courtin Industrial
Foundation included information refating to sexual assault, pregnancy, mental or physical
abuse in the workplace, iilegitimate children, psychiatric treatment of mental disorders,
attempted suicide, and injuries to sexual organs. /d. at 683,
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In Morales v, Ellen, 840 SSW.2d 519 {Tex. App.—FEl Paso 1992, writ denied), the court
addressed the applicability of the common-law pm acy doctrine to files of an investigation
of aliegations of sexual harassment, The investigation files in Ellen contained individual
witness statements, an affidavit by the individual accused of the misconduct responding to
the allegations, and conclusions of the board of mnquiry that conducted the investigation.
Id. at 525. The court ordered the release of the affidavit of the person under investigation
and the conclusions of the board of inquiry, stating that the public’s interest was sufficiently
served by the disclosure of such documents. 7d. In concluding, the Elien court held that lh
public did not possess a legitimate interest in the identities of the individual witnesses, nor
the details of their personal statements beyond what is contained in the documents that have
been ordered released.” Jd. Thus, 1f there is an adequate sumimary of an investigation of
alleged sexual harassment, the investigation summary must be released under Eflen. but the
identities of the victims and witnesses of the alleged sexual harassmient must be redacted,
and rheir detailed statements must be withheld from disclosure. See Open Records Decision
Nos. 393 (19833, 339 (1982). We also note that supervisors are generally not witnesses for
purposes of Ellen, except where their statements appear in @ n0n-SUPervisory context.

The submitted information contains an adequate summary of an investigation into alleged
sexual harassmentand a statement by the person who was accused of sexual harassment. The
summary and statement are thus not confidential; however, information within these
documents identitving the alleged vietim and witnesses, which we have marked. is
confidential under common-law privacy and must be withheld pursuant to section 552,101
of the Government Code. See Elfen, 540 5.W.2d al 525, The department must release

remaining mformation in the summary and statement o the requestor.  The remaming
informarion in the investigation file. which we have marked, must also be withheld under

section 332,101 in conjuncuion with common-law privacy. See id.

To conclude, the commission must withhold the information we have marked under
section 552,101 of the Government Code in conjunction with common-law privacy and the
Ellen decision. The commission must release the remaining information to the requestor.
ted to the n rrecords atissue in thizrequest and limited 1o the
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facts as presented to us; ihuafa; e, this luf ng must not be refled upon as a previous

etermunation regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohébited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(D). If
governmental body wants to challenge this ruling, the governmental body must appeal b}z
filing sult in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the
full benefit of such an appeal. the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(aj.
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If this ruling requires the governmental body to release all or part of the requested
information, the governmental body 1s responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a} of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. fd. § 552.3215{e).

I this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321aYy, Texas Dep't of Pub. Safery v, Gilhrearh, 842 S/W.2d 408, 411
(Tex. App.~Austin 1992, no writ).

Please remember that under the Act the release of mformation triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling.
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schioss at the Office of the
Attomey General at (512) 475-2457,

[ the governmental body, the requestor, or any other person has questions or connmients
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about this ruling, they may conlact our office. Although there is no stat
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contacting us, the attorney general prefers to receive any comments within 10 calendar davs
of the date of this ruling.

Sincerely,
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Cindy Netties
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Assistant Attorney General

sy gasy

Open Records Division

CN/mef

Ref:  ID# 289917

Enc.  Submitted documents

C Mr. Gary Wayne Tracy
1107 Maple Drive

Argyle, Texas 76220-6917
(w/o enclosures)



