
September 20.2007 

Ms. Margo M. Kaiser 
Staff Atlome; 
Open Records I;:;ii 
Texas Workforce Co~nmissioii 
101 East 15th Street 
A~istiil. Texas 78778-0001 

Ilea? hls. Kaiser: 

You ash \\-lict!;er cer~?ii? !!;fosi;:aiion is sgbject to reqilircci public tliscios:ir~ uixcr :l;; 
Pubiic I!?forma:ion Ac! (tile "Act"). ch;lj,icr 552 c?i'tlle (;o~criiin?rlt Cotic. Yocrrcqi!i.st as 
; i i ~ i ~ ; i c d  ID. 2S9614. 

Tili. -I'el;:s ~~oi - l \ ; i l r cc  CoillllIissiol; (:!,c "coi;lii?jjsion") I--%. L L L ~  , .-,,'l >LLL .. '1 l ~ ~ l u b s ~  *.-,, -,,.-* for iilforillatioll 
pefiaiiling to a cir:iin for aneinploynei~t bencfirs and any civil I-ights claim iiled by ;I 11a~nec1 
i!~c!ividiial Yo11 qtatc rl?nt ~ O I !  will rclcnse apol-tion of the requested in!briiiation. You claiill 
that the rei;iaiiliiigreijiiesiei! info!-r~iatioii is e:icepied froin c l i s~ l i~s~ i rc  under scciions 552. I01 
and 552.11 1 of the  Governinel1t Code. We have coilsidered tile exceptioils you claim and 
revicmwi iile siiblliiiicci reprcsciiiaiivi. b~liipii; oi'iiifonuatio~i.' 

Initially: thc coinmission claiins that the information at issue is subject to the federal 
Freedoin ofiilformaiioii Act ("FOJA"). Section 2000e-5(b) ortitle 42 of the ijilited Slates 
Code states in relevant pan the followiilg: 

We assume ?hat tile representative saiiiple ofrecords subinitted to tliis office is truly representative 
oTiiie requested records as a whole. See Open Records Decision Nos. 499 (!988); 497 (1988). This open 
records letter does not reac!~, and therefore does not autkhorize the wit!~!iolding of. nny other requested records 
to the esrent tiiet iiios: records contair: .subsian:iall). dirferenr 1ypt.s of ini'on~:atinii riiaii that siiLbn~itted to this 
office. 
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Whenever a cllarge is filed by or on behalf of a perso11 claiming to be 
aggrieved . . . alleging that ail employer . . . has engaged in an uiilawf~~l 
eniployn~ent practice, the [Equal Es~~ployineilt Opportuniry Cor~iniission (the 
"EEOC")] shall serve a notice of tile cliarge . . . on sucli eiiipioyer . . . . and 
shall make an investigation thereof. . . Charges shall not be made public by 
the [EEOC]. 

42 I!,S.C, 5 2000e-5(b). The EEOC is aiithorized by statute to utilize the services of state 
fair eiiiploy~~leiit practices ageilcies to assist in ineeting its statutory mandate to eilforce laws 
prohibiting discrimiiiation. See id. 5 2000e-4(g)(l). The cominission iilibrins us that it has 
a contract tvitll the EEOC to investigate claims of eil?ployrnent discrimination allegatio~is. 
The coininissioil asserts that under tile terms ofthis contract, "access to charge and complaint 
files is governed by FOIA. including the exceptions to disclosure found in  the FOIA." n i e  
comnlissioi~ claims ibat because the EEOC would withllold tile inforination at issue uilder 
section 552(b)(5) oftitle 5 of the United States Code, tile eommissioii should also withliold 
tliis inforsiiation on this basis. We note. however, that FOIA is applicable to isiformatior; 
ileld by ail agency of the federal govemiiient. See 5 U.S.C. 5 551il). Tile inforination at 
issue Tvas created and is maintained by the com~~iissiosi. \v~liicb is si~bicct to the state lairs of 
Sesas. See Attor~~ey Geileral Opiiiion !54\S,'-95 (1979) (5'01'4 exceptions apply io fi:dcral 
agencies. noi t o  state agencies): Opcii Kccords Decision Kos. 396 ( 1  988). i2J  (1976i: s i c  
itiso 01x11 Records Decisioii Xo. 561 a1 7 11. 3 (1 990) (Federal ~nii1ioriiic.i mriy ayply 

. . .  
conride~itiiili!\- priiiciples found in i;Ol!i dii'kre~itly fi-om way in \;!~icli si!cIr i?;-r:::rpics 2rz 

. .  , . 
a;>plied nnclcr lesns open rccorcis la\\.): i ic:~. i<icvi~ Y, iieorgict. 0:: !..'ti :;iii. Sbi7 (Sib 
Cir, 1 9 S 0 ~  ( s k t c  gc>\.c:!i~iie~~~s ai-e not s~il>.jcct !o 1'OI.A). I":~rtiier:ii(~~-c. this office ~ L I S  sraid 
in iiiiinei-o~!s nlpir~io~is tii;it i~~formatir!n i n  1i1c ~iosucssio~? of a gOi.i.~i:~?l~~i;:il l>ody c?i';l;c ';;;lie 
of i e sas  is no: col:lidential or csccpted iioin di.sciosurc :ner-e!) because ihc sanie 
i:lfo!-i~~;i;ioil is oi- ir orild be ccini;tIei~ii;il ii; IIIC 11i111tls o f a  t'cdcral agcnc). Scc. cg., ;\tto~-iiq 
Geiieral Opiiiion Mill-95 (1979) (ncither FOIA nor federal l'ri~acy Act of 1974 applies to 
records!le!d by state or local governinciital hodies il l  Texas); Open Jiecords Decisioii No. 124 
(1976)(fact that iiifori?iatioii held by kder~il  iigciicy is excepted by I'OIA does not ~ieccssarilj- 
mean that same illforination is excepted under the Act when held by Texas governmental 
bociyj, 'Y-ou iio ); i'edzrai iu,,, a,.c . ,  --.- - r  - - - - -  ---. -1- I - . . -  + I - - +  ..~"..'.' 'i. abtaic ui aiij s i i ~ i i  idw: L ~ L L L ~  V.LJCIIII 

pre-einpt tile applicability of the Act and allow the EEOC to make FOIA applicable to 
iilformatioil created and maintained by a state agency. See Attorney General Opinion 
JM-830 (1957) (EEOC lacks authority to require a state agency to ignore state statutes). 
Thus, yo11 have not shown how tlie contract between the EEOC and the colnmissioii illakes 
FOlA applicable to the coi~ii~lission in this instance. Accordingly, the coininissioii may not 
\vithhold tlie information at iss~le pursuant to FOIA. 

Section 552.101 of the Goverilrrient Codc excepts from disclosure "informatioli considered 
to be confideilliai bj- law. either constitiitjonal. statutory, or by juciicial decision." Ciov't 
Code 5 552.101. This exception encompasses iilforiliation protected by statutes. Pursuant 
to seetioil 21.204 of tlie Labor Code. the co~ilmission may investigate a complaint of an 
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uilia~vful employnlent practice. See Labor Code 2 21.204; see also id. $5 21.0015 (powers 
of Coinmissioii on FIuiilan Rights under Labor Code chapter 21 transferred to commissioii's 
civil rights division), 21.201. Sectioii 21.304 oi'the Labor Code provides that "[a]ii officer 
or employee of the coiliiilission iiiay iiot disclose to the public inforn?atioii obtained by the 
cornmission under sectioii 21.204 except as iiecessary to the conduct of a proceediiig under 
this chapter." Id. 5 21.304. 

Yoc indicate that thc inforinatioil at issue pertailis to a complaint of ~~nlaw,Ful employilient 
practices iiivestigated by tile comil~issioi~ ui~der sectioii 21.204 and oil behalf of the EEOC. 
We therefore agree that the information at issue is confideiitial under scctioil21.304 oi'the 
Labor Code. However7 we ~ io te  that the requestor is the attorney of record for aparty to the 
complaint. Section 21.305 o f t l ~ e  Labor Code coiiceriis the release of con~i~~issioi l  records 
to a party of a coniplaiiit filed ui~der section 21.201 and provides tile ioliowiilg: 

(a) The comi~iissioii shall adopt rules allowii?g a party to a coiilplaiilt filed 
under Section 21.201 reasoiiable access to cominissioil records relating to thc 
coniplaiiit, 

(bj litliess the con?plaint is resol-ieii tl~rough a voluntar!. setticriicnt or 
conci1ia:io;i. on the n~rittc~i reqiics; of n p:r:i\- thc rr~cii: i \c director shaii 

. . 
?,l!o\\- !he par& acccss to thc co!:::n!siior~ records: 

1 .  0 111 this case. ti1.c com:iiissio:~ has tc~ie~l  final action: tl~ereforc sectio!~ 3 1.305 
is zpplicable. A! section 8!0.?2 of titic 30 nf { l i e  'i'cxas Admi!iistrative Code. the 
corni-nissio:~ has adopted rules ihar govei-11 access to its recorilz by a party lo a coinp1;iint. 
Szctioii 8 1'1.92 provides iile foliowing: 

(a) Pursi~a!lt to Texas Labor Code 5 21.304 and S 21.305. [the coiiiinission] 
shall: on written request of a party to a perfected complaiiit filed under Texas 
Labor Codc 5 21.201, allow the party access to the [cornii~issioi~'s] records, 
unless the perfected complaint has been resolved throiigh a voliintary 
settlement or conciliation agreemeill: 

(1) f~!!o~?;iiig the final action oftlie [commission]; or 

(2) if a party to tlie perfected complaint or the party's attorney 
certifies in writing that a civil action relating to the perfected 
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compiaislt is pesldiiig in federal court alleging a violation of federal 
law. 

(b) Porsuai~! to tile authority graiited the jejosnii~ission in Texas Labor Code 
5 21.305. reasoiiable access shall cot include access to Ole followiilg: 

(1) inforsllatioil excepted fiom rec1:iired disclosure under Texas 
Go~emmei~ t  Cock: chapter 552; or 

(2) investigator slates 

32 Tex. Reg. 553-4 (2007) (to be codified as an arne~ldment to 40 T.A.C. 5 819.92).' 'I-lie 
coini~iission states that the "purpose of tile rule amendilient is to clarify in rule the 
[cjommissioil's determination of'wha! inaterials are a\~ailable to the parties ir; a civil riglits 
illarter and ~vhat iliaierials are beyond d i a t  would coilstitute reasoilable access to the file." 
Id. at 553. A go~er~?mectai body IIILI~! have statutory authorit); to proillulgate a rule. See 
1inili.uaci Conznl '77 1%. ARC0 Oil. 876 S.LV.2d 373 (Tex. App.--,+tistii% 1994. bvri! denied). 
A govcrnmciltal body has no authority to adopt a r~ilc that is ii:coi;sistent lviih existing statc 
la\\. Id.: see itis.(; E~fgci! ,uod Iizilq>. Sc.17. Di.ri. 1.. .I/eix~. 917 S.\S'.2d 51 7. 750 (Tes. 1095); 
Attornc!. Cieneml Opinioil GA-497 i200Sj ( i l l  deciding ;\l~:iiie;. go\~ei-s~nicnial bo:ij, !;:is 

. . 
esccedcd irs :~il:n:c:i;iny ;~o\vcrs. deter~i~iilati\-c hctor is I\-1:-thcr pro\.isloiIs ofrille -1,: i:; 
h:ir.i~~on)- with gencrai objci:ivis oFst:i.:u!e at issiic), 

As 11otcii a5ovc. sec:ioii 21.305 of the I.;lbor Coiic rcquircs tile relcasc of coiii:nissioi~ 
coiiiplni~lt rccorci !:i n ;mrty to z! coinpl::i:~t iisidcr c?r:ni~i circ;i::is!n;~ces. .Sc.c inbcv C'oc!c 
, q: * 9 - i . . ) O j  11: co:~rcspon~esiz:: to oui- oilice. ) o , ~  coil!r.i~ti ili~;i un~ic:- scciion S 19.9Zi t)) o l ' i i :~  

r~ilc. tilt i:izt.s cxcc~~tions appiy ta \viilil?~lcl ~I~SO:II~ZII~OL is1 :>. coil;iilissio;~ liie cici: , '-," LILII 

recjl!essled by a part! to the cornplai!lt. See 4G T..1.C. 8 81 9.92ihj. Section 21.305 of tile 
i ahor Code states tlia: the coiilinissioii "shall ailci\i. tlle party access to the comi;lissio~i's 
recortis." Scc Libor Code 3 21.305 (enlphasis added). Tlis cos~lmission's rclc i;; 
subsectioil 819.92(b) operates as a dcnial o!'access to coil~piaiil: inibri??a!ion provided by 

3 n n*, s~iiiscciiu~~ S 1 Y . Y A ( L ~ ~ ,  See 40 T.A.C. $ 8  19.92. r~i~tI im.  t i i ~  l - ~ i i ~  caif l ic t~ .viith the niaiidatcd 
party access provicied by sectiosl 21.305 of the Labor Code. The commission submits no 
arguincilts or explanation to resoive this coilflict and submits ilo argusiieslts to suppor! its 
conclusioil that sectiosi 21.305's grant of authority to pro~nulgate rules regarding reasonable 
access permits the comniission to deny party access entirely. Being unable to resolve this 

The coi~:lnissioi~ states that the a:nendec! rule was adopted pursuant to sections 301.0015 
and 302.002(d) of the Labor Code, "wl~icll provide the [c]ominissioi~ wi;h the aiithority to adopt, amend. or 
repeal sucl~ rules as i t  dceini necessary forthe effective adliiinistratiort of [coiiin~issioiij services and activities." 
32 I'ex. Reg. 554. The coininissio~~ aiso states that srctioii 21.305 of the Labor Code "pro\'ides the 
[c]oii~mission with tiic authority to adopt mles allowing a party to a complain: tiled tinder 3 21.201 reasonable 
access to [c]ominissioii records i.elating to tile coiiiplaint," id. 
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conflict: we cannot find that rule 819.92(b) operates in hariliony with the general objectives 
of sectiosl 21.305 of tile Labor Code. Thus. we must make otir determiriatiosi under 
section 21.305 of the Labor Code. See Eclgeiz~ood, 9l7 S.W.2d at 750. 

In this case, as we have previously noted, final agency action has been taken. You do not 
iilforisl us that the cosnpir!iiit was resolved through a voluiltary settlesilei~t or coilciliatioil 
agreement. Thus. pursuaslt to sectiosls 21.305 and 81"192(a). the requestor has a right of 
access to the commissioi~'s records relating to the complaint. 

'I'tiri~isig to your sectioil552.1 I 1 claim>ive note that this office has long held that iiiformation 
that is specifically made public by statute may not be withheld from the public under any of 
the exceptions to public disclostire undcr the Act. See e . g .  Open Records DecisiosiNos. 544 
(1 990)- 378 (1 983 j. 161 (1 977), 146 (1976). You contend: hoxvever, that submitted 
isirormatioil is excepted fiom disclosure under section 552.1 11. In support of your 
contentioil, you claiiii tllat. in .bIuce 1.. EEQC', 37 F. Supp.2d 1 144 (E.D. Mo. I999i  a federal 
cous? recogi?izcd a similar exceptioli by fiiliiislg that "tlie EEOC could w;ithhoid an 
investigator's mesnoranduin as predecisional usldcr [FOIA] as part of the deliberati\.e 
l~roccss." Is? tile :licicc decision, l:o\vever. there was ilo access provision analogous to 
sectioiis 21.305 and S19.'12(a). Tlic court did not liavc to ciecide \vIiethi-r the EEOC ma!; 
\\-itl~holii t!ie ciocci;l:nt undcr seciiori 557jhj(5j ofti:le 5 of thil U:li:cc! States Code dcs;?i!c 
the npp:icd>iiit> of an ncccss provisiinn. \\!e therefore conc!ii:!e tlir~t thc pr.:szn: el:.;;? is 
~Iisiinguisllahle fro111 tlic court's decision i:: i fr ice.  Ft~rtlicri:iorc. in 0 ; ~ w  Records 11c.cisi;jii 

. - - . ,. . Xo. 534 jl'iX9). this oiiice escimicsd \i~iic~ii;r lile siatulurg. p:cdcccssor tii sec!:u;l - 1  .zu-r o i  
. . . . . . 

tlic 1,abor Codc prolectcd Sroiu disclosure ilic Coinil~ission on 1 i~i inn~i  Ilights I : ~ Y C S : J ~ L ~ ! \ ~ C  
8 .  . . . 

fi1.q i~::o iiiscrc~ii~:?n;~o;i c i i r i ~ ~ ~ i  filed ;\-it11 tlic EEOC. \klc stated that. wiiilc the statii:orv 
p~-ec!ccessc~r to szctio:! 2 i ,304 t)l'thc Labor Code made co!:li~l~s~tinl inli>r~;i;::ioil coii~ctc,! 

. . .  . . or cyCaled h: tiic C~oirlji~ission 01; Iiuii~?,;: ilights dl;:-,,-., , ;t; I, 11, . . ,~- . ' .<* -~~~,  L,,.,,,.,,)!; ;?I' L: co:n;~!;;i~r:. 
"[llhis does no: siiean: ho\\;ever. tli;?t the coi~lniissioii is autboriz-d to \vitl~liold the 
1iii1r11>ation fi.oiii t l ~ c  partics suhiect to tlic investigntio:i." See O R U  534 at 7. l'llcrchre. we 
concluded tixri ii:c ri-lcasc pi-o~isioii graiits a special right of access to a par:yto a complaint. 
l'lius, became access to tlie conimissiosl's records created under section 21.101 is govcriied 

.,* * by s~ciioiis L I  ,205 i i i~ i i  8 l 9.92(aj, i ie deii~iiiiiii that tlic i ~ ~ f ~ ~ ~ i i a t i o i i  ;I issue i i > q  not be 
witl~held by tlie coilisiiission under sectioii 552.11 1.  

Yoti note that tlse iiifor:sla!ioii at issue islcludes inforiliatioil pertaining to mediation and 
coilciliation efforts. Sectio11552.101 also encompasses 21.207ib) ofthe Labor Code, which 
provides in part as follows: 

(b) Without the written coilseilt of the cosnpiainaslt and respondei~t: the 
cos~~rnissiosl. its executive director, or its other officers or employees limy not 
disclose to the ptiblic ii~formatioii about tlie efforts in a particular case to 
resolve an alleged discriminatory practice by conference. coilciliation. or 
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persuasioil. regardless of wllether there is a determination of reasonable 
cause. 

Labor Code 5 21.207jb). You indicate tila: tile inforination you have marked consists of 
information regarding efforts at niediation or conciliarioil between tlie parties to the dispute, 
and you inforin us that the coriilnission l ~ a s  no? received tlie written consent of both parties 
to release this information. Rased on your representatioiis and our review. we determine that 
tilt. iilfommtion you llave inarked concerning efforts at mediation or conciliation is 
coiifidential pursuant to section 21.207(h) oCthe Labor Code and nlust be witI11l:ld uncler 
section 552.101 ofthc Govemlnent Code on that basis. 

Sn summary. you niust wi?hhoid ?he conciliatio:~ and niediation informatioil you marked 
under section 552.101 of the Govemmei~? Code in conjunction wit11 section 21.707 of tile 
Labor Code. Yoii m!ist releasc tlie remaining iiiformatioii to the recluestor. 

This letter ruling is liniited to tlie partic~~lar records at issue ill this request and limited to tllc 
facts as :?resented to us: therefore. this ruling must not be relied upon as a previous 
dztci-minarioii i.eg::~-dii~g any otiler records or ;illy ot11~1. circrimstances. 

. . . . This rulii?g triggers ii~ij)i)rta~it dz;id!inris regar:I!i;g 111c r~glits and res;>oi~sibi!itics of !he 
co~criim~:~:nl bod) anil of rile reqiicstor. i-'0:- cs;t~i~plz. ovenimentnj lmdies n:.e prol~i!ii:;.c! 

. , .  from asi;ing tile at!o:-lie) gc~ierai ro recoiisider t!lis ri~liilg. Cia\- i Cocz 3 552.301 10, I f t k  . .. , .  ,. ? ,  . , , 
~ ~ ) \ S X I : : ~ I C I I L ~ L ~  tied> \t;t:~Ls ~ L I  C I I ~ ~ ; ~ C I ! ~ L  ~1;:s X L I ~ I ! ! ~ .  ~ i ic  ~ L ) \ < : ~ I I I I C ; I L : L L  L I L I L ~ ?  : ; .L I>~  L L ~ ~ ~ ~ C C ~ J  0) 
,- , . . .  , . . q ,  

I I ; ! I : ~  sicit in ! ~ r a ~ i s  Co~;lt\-\r~!!liii IC ~;iI~ii2~!? days. Id. 552.31-l(bj. !!i order i o  eL ' .,-t tlic i i l l  
h ~ i l ~ i l :  of s~icli all ;ippcal. the go\~er~i:n,-;;ra! body iiiiist filc suit \?-ithi;? ;O cnlelidar d ~ y s .  

, , .  . . 
I d .  55:,.:5;(13)(,3). i,~,. i f  gL)~,e~~;~:~,~1-,i:~l bL>C,? < ~ O L S  no: ;:i)l>c::; t:l1s l - : , . n l ? ' ,  1 .,, ,' l ! - . ~  ,." 
~~ . , .~ l - ] l : l l e ; l :~~  !,L;<l> &)?s ;I(,: co:l;pi> \.vi:]l i t .  t ] ]~j l  1>ot;, l!,~ ,-c:;Liest<>r >!]]d 7J,c ;>t[ofi!e>~ ge,lcr;!l .. 
I Y J Y ~  ?lie right to iile suit against ills go;criimen?al body to c!~forcc !his riiiing, 
Id. f 552.321(a). 

Sf t!lis ruling requires the governmental body to release all or par? of tllc rcil~iested 
f o  1 h C .  . r f r l r  +.ilr;nii ti-i. neu+ s!~P, ROSD,? -,, +Irp  ."' 6" \""""""'"' L'V"' 1.1 iid,iVll.l;b!L ' Y i  .U..ilii; ."b ',~...-- 
statute. ?he attorney general expects that. upon receiving this ruling. tlie gover11menta1 body 
will eitl-ier release the pubiic records promptly pursuailt to sec~ioii 552.221(a) of the 
Gover~~iiiei~t Code or file alawsuit challeiiging this ruling pursuant to section 552.324 ofthe 
Goveri~men? Code. If the govern~nental body fails to do one of tllese things. then the 
requestor sho~i!d report that failure to the attorney general's Open Government i-lotiine. 
toll free. at (877) 673-6839, The requestor may also iile a conlpiaint with the district or 
couiity attorney. id. 5 352.3215(e). 

If this ruling requires or permits the go\ternmental bod?; to withhoid all or some of the 
requested iiifortnation. the requestor can appeal tbat decision by siiing tlie goiiernmental 
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body. I d  5 552.321(a); Texas Dep'r qf 'Puh.  Sq/hry Y. Gilbreurh. 842 S.W.2d 408, 41 1 
(Tex. hp11.-~4~!sti!? 1992. no writ). 

Please remember that under the Act the reiease of informatioi; triggers certaii? procedures for 
costs and charges to tile requestor. Ifrecords are released in compliance with this rulingl be 
sure that all charges for the informatioil are at or below the legal amounts. Questions or 
complaii?ts about over-ciiargi~ig must hi- directed to iladassah Schloss at the Oflice oftlle 
Attorney General at (5 12) 475-2497. 

If t112 governmei~tal body, the requestor. or ai:); other person has questions or comments 
about this r~lling, they nlay contact our office. hithough there is no statutory deadlilie for 
contacting us; tile attorney general prefers to receive any coinrnents within 10 caleiidar days 
of the date oi'rl~is ruling. 

Sincerely. 

c :  Ms. Cataliiia Zirate 
SA Labor & i:mployrr;c;iit Paialcgal 
Akin Guinl; Strauss FIauer 8( Feld LlLi' , . c..:.: ; rnn 

.,L!CLi> r ' i i i i i  id"" 

Sa~i  ~k~iiiioilio. 'Texas 78105-3732 
(\do enciosures) 


