ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

September 20, 2007

Mr. Lewis R Haws

Assistant District Attorney

Cameron County Diﬁ"réct Attorney’s Office
974 East Harrison Stre

Brownsville, Texas fSSJ_)

OR2007-123012
Dear Mr. Haws:
You ask whether certain information s subject (o reguired pubi hxc,lesm{, under the

Public Informaton Act (the “Act ) chapter 552 of the Govermiment Code
assigned [D# 289587,

Fhe Cameron County District Attorney (the “district attorney ) received a request for ailf

mformation regarding a specified avtomoebile/pedestrian accident. You claim that the

o

cguested information is excepted from disclosure under sections 552,101, 552,103, 552,108,
and 552,111 of the Government Code. We have considered he =xceptions you claim and
reviewed the submitted representative sample of information.” We have alse received and
considered commments submitted by the requestor. See Gov't Code § 552.304 (interested

d or should not be released).

ing why information should or s

pariy rriay submit commei
Initially, we note that the @ubmitted information includes a CRB-3 accident report form
completed pursuant to chapter 350 of the Transportation Code. See Transp. Code § 550.064
{officer’s accident report). Secﬂon 550.005(b) of the Transportation Code states that except
as provided by subsection (¢), accident reports are privileged and confidential. Section

"We assume thal the “representaiive sample” of records submitted to this office is truly representative

{ the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988}, This open

g'ccords letter does not reach, and ihu efore does not authorize the witkholding of, any other requested records

10 the extent that those records contain substantially different types of information than that subrmitted w this
office.
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550.065(c)(4) provides for the release of accident reports to a person who provides two of
the following three pieces of information: (1) date of the accident; (2) name of any person
involved in the accident: and (3) specific Jocation of the accident. Jd. § 550.065(c)(4).
Under this provision. the Texas Department of Public Safety or another govel nmental entity
is required to release a copy of an accident report to a person who provides the agency with
two or more of the items of information specified by the statute. /. In this instance, the
requestor has provided the district attorney with two of the three specified items of
information. Therefore, the district attorney must refease the CRB-3 accident report form
that we have marked under section 530.065(c¥4) of the Transportation Code

Next, we note that the submitted information is subject 1o section 552.022(a)(1) of the
Government Code, which provides that:

the following categories of information are public information and not
excepted trom required disclosure under this chapter unless they are expressly
confidential under other law:

(E} a completed report, audit, evaluation. or investigation made of.
for, or by a governmental body, except as provided by Section
552 .i08{.!

Gov't Code § 532.022(a)!).  The submitted information constitutes a completed
investigation. which must be aeiedsad under section 552.022(a)( 1) untess the information s
excepted from disclosure under section 532,108 or is expressly confidential under other faw.
%x‘r“!if'mt S52.102 and 552111 of the Government Code are discretionary exceptions (o
public disciosure that protect a governmental body’s interests and may be warved. See
Dallas Area Rapld Transit v, Dallas Morning News.o 4 S W.3d 469, 475-76 (Tex.

App.—Dallas 1999, no pet.} {governmental body may waive section 552 103): Open Records

Precision No. 677 at 10 (2002) (attorney work product privilege under section 552,111 may
be waived). Assuch, sections 552,103 and 552.111 of the Government Code are not “other
law™ that make information confidential for the purposes of section 552.022. Therefore
district attorney may not withhold any of the submilied information under scction 38
or section 352.111. We note that the attorney work product privilege is also found in
192.5 of the Texas Rules of Civil Procedure. The Texas Supreme Court held that Et}he
Texas Rules of Civil Procedure and Texas Rules of Evidence are ‘other law’ within the
meaning of section 552.022. In re Ciry of Georgetown, 53 5.W.3d 328, 337 (Tex. 2001).
However, the Texas Rules of Civil Procedure apply only to “actions of a civil nature,” See
Trx, R Civ. P 2. Thus, because the submitted information relates to a eriminal case, the
attorney work product privilege found in rule 192.5 of the Texas Rules of Civil Procedure
does not apply to any of the information atissue. However, because information subject to
section 552.022(a)(1}y may be withheld under sections 552,101 and 552.108 of the
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Government Code, we will address your arguments under these exceptions for the submitted
information.

You claun that the submitted information is excepted from disclosure under section
552.108{a)(2) of the Government Code. Section 532.108{a}2) excepts from disclosure
information concerning an investigation that concluded in a result other than conviction or
deferred adjudication. Gov't Code § 552.108(a)(2). A governmental body claiming
section 552.108(2)(2) must demonstrate that the requested information relates to a criminal
investigation that has concluded in a final result other than a conviction or deferred
adindication. You state that the investigation at issue is closed and that it “did not result in
the conviction or deferred adjudication of the defendant.” However. you also state that
“charges have been filed following the investigation and the case 1s awaiting trial” and that
the information at issue was “created during the investigation in preparation for the criminal
trial which has not yet occurred.” You further inform us that release of this information
would interfere with the prosecution of the case, Because you have provided this office with
conflicting representations, we find that you have failed to demonstrate the applicability of
section 5352.108(a)( 2} to the submitted nformation, and it may not be withheld on this basis,
See Gov't Code § 552.301e)(1(A) (governmental body must explain how claimed
exception to disclosure applies).

Section 552,101 of the Government Code excepts from disclosure “information considered
to be confidential by law. either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552,101, Section 552,101 encompasses chapter 411 of the Government Code.
Criminal history record information ("CHRI™) generated by the National Crime Information
Center or by the Texas Crime Bformation Center 15 confidential. Title 28, part 20 of the
Code of Federal Regulaiions governs the release of CHRI thay states obrain from the federd]
government or other states. Open Kecords Decision INo. 565 (1990, The federal regulations
allow each state to follow its individual law with respect to the CHRI it generates. See id.
Section 411.083 of the Government Code deems confidential CHRI that the Department ot
Public Safety ("DPS™) muaintains, except that the DPS may disseminate this informaton as
provided in chapter 411, subchapter I of the Government Code. See Gov't Code § 411.083.
Sections 41 1O83(b){(1) and 41 1.089(a) authorize a criminal justice agency to obtain CTIRI
however, a criminal justice agency may not refease CHRI except to another criminal justice
agency for a criminal justice purpose. ld. § 411.089(b)1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not refease CHRI except as provided
by chapter 411, See generallvid §§411.090-127. Thus, any CHRI generated by the federal
government or another state may not be made available to the requestor except in accordance
with federal regulations. See ORD 565, Furthermore, any CHRI obtained from DPS or any
other criminal justice agency must be withheld under section 552.101 in conjunction with
chapter 411, subchapter F of the Government Code. However, we note that driving record
information is not made confidential by the confidentiality provisions that govern CHRI. See
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Gov't Code § 411.082(2)b) (definition of CHRI does not inciude driving record
imformation). We also note that an individual’s current involvement in the eriminal justice
system, including active warrant information, does not constitute criminal history
mformation for purposes of section 552.101, We have marked the information that
constitutes CHRI and is confidential under section 411,083, Accordingly. the criminal
history record information we have marked must be withheld under section 552,101 of the
Government Code.

You also claim that some of the submitted information is protecied by privacy. Section
552101 encompasses common-law privacy. which protects information if (1) the
information contains highly intimate and embarrassing facts, the pubiication of which would
be highly objectionable to a reasonable person, and () the mformation 1s not of legitimate
concern to the public. fndus. Found. v. Tex. Indus. Accident Bd., 540 S'W .2d 668, 085
(Tex. 1976}, The type of information considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace. illegitimate children, psychiatric
ireatment of mental disorders. attempted suicide, and injuries to sexual organs. See id. at 683.
We note that the common-law right to privacy is a personal right that lapses at death. and
therefore it does notencompass information that relates to a deceased individual. See Maoore
v, Charles B, Pierce Film Enters. Inc. 389 S/ W. 7d 489,491 (Tex. App— Texarkana [979.
writ ref'd nore . Open Records Decision No. 272 at T ({980}, Upon review. we find that
none of the mbma{Led information is protected by common-taw privacy. Therefore. the
district attorney may not withhold any portion of the submitied information pursaant w
section 552,101 of the Government Code 1 conjunction with common-law privacy.
Finally, we note 'i.'hai' some of the remaining imformation 15 subject to section 552,130 of the
Government Code. Section 552,130 provides that information relating to a motor vehicle
operator's license, driver’s heense, motor vehicle title, or registration ssued by a Texas
agency is excepted from public release. Gov't Code § 332.130(2)(1), (2). Accordingly, the
district attorney must withhold the Texas motor vehicle record information we have marked
under section 552.130 of the Government Code.

In summary. the CRB-3 accident report form must be released 1n its entirety pursuant to
section 550.065 of the Transportation Code. The district attorney must withheld the criminal
history record information we have marked under section 552.101 of the Government Code
in conjunction with chapter 411 of the Government Code and federal Jaw. The district
attorney must also must withhold the Texas motor vehicie record information we have

“The Office of the Auorney General will raise a mandatory exception like section 552 130 on behalf
of a governmental body, but ordinarily wili not raisc other exceptions. See Open Records Decision Nos. 481
[I9ET), 480 (1987). 470 11987,
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marked under section 552,130 of the Government Code. The remaining submitted
information must be released he requestor.

This fetter ruling s Itmited to the particular records at 1ssue in this reguest and limited to the
facts as presented to us: therefore. this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances,

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney gencral to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In orderto get the full
benefit of such an appeal. the governmental body must file suit within 10 calendar days,
Id. § 552.353(bY3), (c). 1f the governmental body does not appeal this ruling and the
governmental body does not comply with it. then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling,
Ll § 552321 (a).

If this ruling requires the governmental body to release all or part of the requested
mformation, the governmental body is responsible for taking the next step. Based on th
statute, the attorney general expects that, upon receiving this ruling, the governmental bod
will either release the public records promptly pursuant to section 352.221(a) of the

e
¥

Govemment Code or file a lawsuit chalienging this ruling pursuant to section 552.524 ol the
Government Code. If the governmental body fails to do one of these things. then the
requestor should report that fatlure to the attorney general’s Open Government Hotline

toll free. at (8773 @7“%62% 39, The regquestor may also file a complamnt with the district or

county attorney. fd. § 552.3215{¢).

I this ruling requires or permits the governmental body to withhold all or some of the
the requestor can appeai that decision by suing the governmental
Texas Dep't of Pub. Safery v. Gilbreath, 342 S.W._d 408, 411

110 V\le}

requesied informat :“1
body. 7d. § 352.321(a);

1150y
Austist 1992,

{Tex. App.

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
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contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Allan D. Meesey
Assistant Attorney General
Open Records Division

ADM/eeg
Ref;  1D# 289587

Enc. Submitted documents

c Ms. Mary J. Ibarra
Law Offices of Michael L. Fox
100 NW Loop 410, Suite 700
San Antonio, Texas 78213
{w/e enclosures)



