
September 25, 2007 

Mr. Brian White 
Counsel for Policy Develop~iieiit 
Ofice of Iiljured Eiilployee Coiiilsel 
755 1 Metro Center Drive. Suite 100 MS-50 
Austin. Texas 78744 

Dear Mr. White: 

You ask whether certain information is subject to required public disclosure under the 
Public i~ifor~iiation ,4cr (the "Actmj, chapter 552 oftlie Co~~emr?~ent  Code. Your request was 
assigned IDg 29021 9. 

Tile Ofice of 111;ured Employee Couilsel (the "OIEC") received a request for eleven 
catcgories of information related to the hiring, supervision, and professioiral standards of 
service for OIEC staffattoi-neys and oiiihudsriien, inciridiilg any coiilpiaints regarding their 
services. and ail exaiuple of tile index and form doc~imeirts they use in the dispute resolution 
process. You state that you have released most ofthe requested informatioil. Y ~ L I  claim that 
the subiliitted infonilation is excepted fiom disclosure under section 552.1 11 of the 
Government Code. We have considered tile exceptioii you claim and have reviewed the 
slib~iiitted infoririatio~i. 

Sectioii 552.1 1 1  of the Government Code excepts fioni discios~ire "ail iiiterageitcy or 
intraagency niemoraiiduni or letter that woi~ld not be available by law to a party in litigation 
with the agency." Gov't Code 5 552.1 I 1. Section 552. I 1  1 encompasses tile deliberative 
process privilege. See Open IZecords Decisio:l No. 615 al 2 (1  993). The pillpose of this 
exception is to protect advice, opiiiion, and recoiiiiiendatioii ii? the decisioiial process atid 
to encourage open and frank disc~~ssioil in the deliberative process. See Azistiri 1,. Ci<,;qfSan 
A ~ : ~ o r ~ i o ,  630 S.W.2d 391, 394 (Tex. App.-Sail Aiitoiiio 1982, no writ): Open Records 
Decisioil No. 538 at 1-2 (1990). iii Oj>eii Records Decision No. 615 (1 991). this office 
re-examii~cd the statutory predecessor to seclioii 552.1 11 in light of the decision in Texas 
I>el~iirtn~ei~t qfPlihlic Safety v. Giibrenih, 842 S.W.2d 408 (Tex. App.-Acstin 1992, 110 

i t )  We determined that section 552.1 11 excepts from disclosure oilly those internal 
co~ninunicatioiis that coiisist of advice, reconi~i~e~idatioiis: and opiilions that reflect the 
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policylnakiilg processes of the govel~lii~ental body. See ORE 615 at 5. A govenli~lental 
body's poiicyinaking f~~~ ic t ions  do not encompass routine iiiteriial adriiiiiistrative or 
personnel matters, and disclosure of infonnatioii about siicl~ matters \\.ill not iiil~ibit free 
discussion of policy issues aiiloilg agency persoi~nel. Ick see also Cit): qf Gar-land v. Tlie 
Dnlias Moi,!iirig Neit~.s~ 22 S.W.3d 351 (Tes. 2000) (section 552.111 not applicable to 
persoi~nel-related comi~~unications that did not involve policyiilaltiilg). -4 goveriimei~tal 
body's policy~iiaking fiinctioils do include adniiiiistrative and persoi~nei matters of broad 
scope that affect the goveriliiiet~tal body's policy mission. See Open Records Decision 
No. 631 at 3 (1995). Furthermore, section 552.1 1 1  does not protect facts and written 
obsei~~ations of facts and events that are severable from advice, opinions, and 
recommendations. See ORD 615 at 5 .  But, if factual inforillation is so iliextricably 
intertwined with nlaterial iilvolviilg advice, opinion, or recommendation as to make 
severance ofthe factual data impractical, the factual inibriliatioil also 111ay be ivithbeld under 
sectioii 552.1 1 1. See Open Records Decision No. 3 13 at 3 (1982). 

This office also has concluded that a prelirni~lary draft of a doci~r~lent that is inte~zded tbl- 
public release in its fii~al form necessarily represents the drafter's advice, opinion, and 
recommendatio~i wit11 regard to the form and coiltent of tlie final document, so as to be 
excepted from disclosure under section 552.1 1 1. See Open Records Decision KO. 559 at 2 
(1990) (applying statutoiypredecessor). Section 552.11 I protects factual inforn~ation in the 
draft that also will be included in the final version of the document. See id. at 2-3. Thus, 
seetioil 552.1 11 eilcoriipasses tlie entire contents, including com~ileilts: ~~nderlining, 
deletioils, and proofreading marks, of a preliminary drafi of a policy~naking doeume~~t  that 
will be released to the public in its final foriil. See id. at 2. 

You state that the submitted information co~lsists of "worlting or draft docul~~ellts that 
coiitain staff recommeiidations and opiiiioiis that subsequently led to a for~ilal policy adopted 
by tlie agency." Upon review, however, we find that the submitted information pertains to 
admiliistrative or personriel issues that do not rise to the level ofpolicymaking. We therefore 
coilclude that the OlEC map not withhold any of the si~b~nitted inforznatioi~ under 
section 552.1 11 of tlie Gove1-niiient Code. As you raise no other exceptions to disclosure, 
the submitted iilfornlatiol? must be released to the requestor. 

You also ask this office to issue a previous determination that would penuit the OIEC to 
withhold inforiiiation under section 552.1 1 1 of tlie Covemnuent Code witl~out thc ilecessity 
of again requesting a ruling under tile Act. See Gov't Code $ 552.301(a); ORU 673. We 
declii?e to issue siich a ruling at this tiine. 

This ietter r ~ ~ l i n g  is Iiinitcd to the particular records at issue in this request and liii~ited to tlie 
facts as presented to us; therefore, this rulii~g nxist not be relied ~ipo11 as a previous 
deter~ninatioi? regarding any other uecords or aiiy other circumstances. 

This rlilicg triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example_ govemmental bodies are proliibited 
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from aslting the attorney general to reconsider this ri,!ling. Gov't Code 5 55?.301(f). ICthe 
go\~emmental body wants to challei~ge this ruling, the goveriimeiltal body il;~ist appeal by 
fiiiilg suit in Travis County within 30 cale~ldar days. id. 4 552.324(b). In order to get the 
f~iil benefit of such an appeal, the goveriime~ital body must file suit \vithi~i 10 calelldar days. 
Id. $ 552.353(b)(3), (cj. If tlre governmeiital body does not appeal this ruling and the 
govern~liental body does 110: coinply with it, tlien both the requestor and the attorney 
L 

general have the right to file suit against the goveriimeiital body to eliforce this riiling. 
Fd. 5 552.321(a). 

If this ruliiig requires the governmental body to release all or part of the requested 
inibr~nation, tlie govei-lin~eiital body is responsible for taking the next step. Based oil the 
statute, the attomey general expects that, upon receiving this ruling, the gover~lmer:tal body 
will either release tile public records promptly pursuaiit to section 552.221(a) of the 
Goverilii~ent Code or file a lawsuit challeiiging this ruling piirsuant to section 552.324 of the 
Govei-nment Code. If the governmental body fails to do one of these tliings; then the 
requestor should report that failure to the attorney general's Open Go\ernment Hotline, 
toll free, at (877) 673-6839. The requestor may also file a con~plaint with the district or 
county attorney. icl. 5 552.3215(e). 

If this ruling requires or permits the goverllrnental body to withhold all or some of tlie 
requested information, the requestor can appeal that decision by suing the govenimental 
body. Id. $ 552.321(a); Texas Dep't qfPub. Sqfery 11. Gilbi-eath, 842 S.W.2d 408. 411 
(Tex. App.-----Austin 1992, no writ). 

Please remember that under the Act the release of information triggers ce~iain procedures 
iiir costs and charges to the requestor. Ifrecords are released in compliallce with this r~~ l ing ,  
be sure that all charges for tlie iriibrniatioii are at or below tile legal amounts. Questions or 
coiilplaiilts about over-charging ni~ist be directed to Hadassah Schloss at the Office of tlie 
Attorney General at (512) 475-2497. 

If tlre gover-iliuelital body; the requestor, or any other person has qi~estions or comments 
aboiit this ruling, they lnay coiitact our office. Although there is no statutory deadline for 
coiltacting us, the attorney general prefers to receive any conlments within 10 calendar days 
ofthe date of this iulii~g. 

Sincerely, 

Assistant Attorney General 
Onen Records Division 
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Ref ID+ 29029 1 

Enc. Submitted doc~~nlents  

c: Mr. John A. Davis 
J.A. Davis & Associates, LLP 
13 13 SouthEast Military Drive, Suite 1 17 
San Antonio, Texas 78214 
(wio ei~clos~ires) 


