
October 1 1,2007 

Ms. Karen Rabon 
Assistant Attor~~ey General 
Public Information Coordinator 
Office of the Attorney General 
P.O. Box 12548 
Austin, Texas 7871 1-2548 

Dear Ms. Rabon: 

You ask wl~etl~er certain infonnation is subject to required public disclosure under 
chapter 552 of the Governme~lt Code. Your request was assigned ID# 291592. 

The Office of the Attorney General (the "OAG") received a request for records created since 
July 13. 2007 that contain the requestor's name or case number. The OAG states it will 
release some of the infonilation but asserts the remainder is excepted from disclosure under 
sections 552.103 and 552.107 of the Government Code.' We have considered the OAG's 
arg~unents and have reviewed the submitted sample of information2 We have also received 
and considered the requestor's comments. See Gov't Code 5 552.304 (interested party may 
subinit written comments concerning the availability of requested infonnation). 

'The OAG asserts the information is protected under section 552.101 of the Government Code in 
conjunction with the attorney-clientpriviie~epursuantto TexasRule ofEvidence 503. Seclion552.101 excepts 
frorndisclosure "information considered to be confidential by iaw, either constitutional, statutory, or by judicial 
decision." Gov't Code 5 552.101. It does not enconipass the discoveryprivilege found in this mle because it 
is not a constihltional law; statutory law_ or judicial decision. Open Records Decision No. 676 at 1-2 (2002). 

'We assume that the "represeiitative sainple" of records subnlitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). 'I'his open 
records letter does not reach, atid therefore does not authorize the withholding of, any other requested records 
to the extelit tiiat those records contain substantially different types of information than that submitted to this 
office. 
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First. the requestor appears to contend the OAG failed to comply with section 552.301(b) of 
the Governlncnt Code, which requires the OAG to request a decision from this office and 
assert exceptioils to witlrhold the requested infonllation no later than the tent11 business day 
after the date of receiving the written request for information. Id. $ 552.301(b). The OAG 
received the request for infonuation on July 24, 2007. Thus, the tenth business day is 
August 7: 2007, which is the date this office received the OAG's request for a decision 
containing its asserted exceptions. Hence, the OAG com~lplied with section 552.301(b). 

Section 552.107(1) protects information that comes within the attorney-client privilege. 
When asserting the attorney-client privilege, a governmelrtal body has the burden of 
providing thc necessaly facts to demonstrate the elements of the privilege in order to 
withhold the infonilation at issue. See Open Records Decision No. 676 at 6-7 (2002). First, 
a govenrmental body must de~nonstrate that the infolmation constitutes or documents a 
coinmunication. Ill. at 7. Second, the conn~nunication must have been made "for the purpose 
of facilitatirig the rendition of professional legal services" to the client governmental body. 
See TEXR. EVID. 503(b)(l). The privilege does not apply when an attorney or representative 
is involved in some capacity other than that of providing or facilitating professional legal 
services to the client govemnnlental body, See 11: re Texas Farmers Ins. Exch., 990 S.W.2d 
337,340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not 
apply if attorney acting in capacity other than that of attorney). Govemnrental attorneys often 
act in capacities other than that of professional legal counsel, such as administrators, 
investigators, or managers. Thrrs, the mere fact that a commullication involves an attorney 
for the government does not demonstrate this element. Third, the privilege applies only to 
colnmunicatio~ls between or among clients, client representatives, lawyers, lawyer 
representativesl and a lawyer representing another party in a pending action and concerning 
a matter of colnmnon interest therein. See TEX. R. EVID. 503(b)(l)(A), (B), (C), (D), (E). 
Thus, a governmciltal body must infonn this office of the identities and capacities of the 
i~ldividuals to whom each comm~~rlication at issue has been made. Lastly, the attorney-client 
privilege applies only to a coi:$deiztinl communication, id. 503(b)(l), meaning it was "not 
intended to be disclosed to third persons other than those to whom disclosure is made in 
furtherarrce of the re~ldition of professiolial legal services to the client or those reasonably 
necessary for the transl~iissioll of the commuilication." Id. 503(a)(5). Whether a 
coillmuilication meets this definition depends on the intent of the parties involved at the time 
the information was communicated. See Osbortze v. Johnson, 954 S.W.2d 180, 184 (Tex. 
App.---Wac0 1997, no writ). Moreover, because the client may elect to waive the privilege 
at any time, a goverrlmental body must explain that the confidentiality of a communication 
has been maintained. Section 552.107(1) generally excepts an entire communication that is 
demonstrated to be protected by the attonley-client privilege unless otherwise waived by the 
governmental body. ,See Huie 1. IleSlicrzo, 922 S.W.2d 920: 923 (Tex. 1996) (privilege 
extends to entire coinmuriication, incl~iding facts contained therein). 

The OAG explailis the communications in Exhibit B are confidential con~munications among 
OAG attonleys and staff, and they are made in furtherance of the rendition of professional 
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legal services. The OAG states tlie communications were intended to be confidential and 
that their confidentiality has been maintained. After reviewing the OAG's arguments and 
the submitted infonilation, we agree the communications in Exhibit B constitute privileged 
attorney-client colnrnunications that the OAGmay witlilioldunder section 552.107. Because 
sectioii 552.107 is dispositive, we do not address the OAG's other argument for this 
information. 

This letter rnling is limited to the particular records at issue in tliis request and limited to the 
facts as presented to LIS; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of tlie requestor. For example, goverilmental bodies are prohibited 
from asking the attoilley general to reconsider this niling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the govenilnental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the govermnental body niust file suit within I0 caIendar days. 
Id. 5 552.353(b)(3), (c). If the governniental body does not appeal this ruling and the 
govenunental body does not comply with it, then both the requestor and the attorney 
general have the right to i7le suit against the governmental body to enforce this mling. 
Id. 5 552.321(a), 

If tliis ruling requires the governniental body to release all or part of the requested 
infomation, the gove.~~lniental body is responsible for taking the next step. ~ a s e d o n  the 
statute, the attollley general expects tliat, upon receiving this ruling, the governmental body 
will either release the public records promptly pursliailt to section 552.221(a) of the 
Goveinlllent Code or file a lawsuit challenging this rulingpursuallt to section 552.324 of the 
Goven~n~ent Code. If the gover-~lmeirtal body fails to do one of these things, then the 
requestor should report that faillire to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a cornplaiiit with the district or 
county attorney. Id. $ 552.3215(e). 

If this ruling requires or pernlits the govern~nental body to withhold all or some of tlie 
requested i~ifor~nation, the requestor can appeal tliat decision by suing the govemnlental 
body. Ici. 5 552.321(a); Texas Dep't qf Pub. Snfe t )~  v. Gilbveath, 842 S.W.2d 408, 41 1 
(Tex. App.--Austin 1992, no writ). 

Please reinenibev that under the Act the release of infonnatio~i triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that ail charges for the infonliation are at or below the legal amounts. Questions or 
cornplaints about over-cl~arging niust be directed to Iiadassail Scliloss at the Office of tlie 
Attorney General at (512) 475-2497. 
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If the govellnnental body, the requestor, 01- any other person has questions or comments 
about this ruling, they may contact olir office. Altllough there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comnleilts within 10 calendar days 
ofthe date of this ruling. 

Sincerely, 

Assistant Attorney General 
Open Records Division 

Ref: ID# 291592 

Enc: Submitted doclrinents 

c: Mr. Dwayne Hall 
2303 College Street 
Texarkana, Arkansas 71 854 
(W/O enclosures) 


