
ATTORNEY GENERAL OF TEXAS

GRI'G ABBOTT

October 31, 2007

Ms. Christi Dean
Assistant District Attorney
Dallas County District Attorney's Office
133 North Industrial Blvd. LB-19
Dallas, Texas 75207-4399

0R2007-l4257

Dear Ms. Dean:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Yourrequest was
assigned ID# 293414.

The Dallas County District Attorney's Office (the "district attorney") received a request for
information involving a named individual and a specified incident, including video footage,
an arrest report, and a judgment. You state that the district attorney is not in possession of
any responsive video footage or judgments.' You have submitted information that the
district attorney seeks to withhold under sections 552.101, 552.103, 552.108, 552.111,
552.130, 552.132, and 552.147 of the Govemment Code. We have considered the
exceptions you claim and have reviewed the information you submitted.

We first note that section 552.022 of the Government Code is applicable to the submitted
information. Section 552.022(a)(l) provides for required public disclosure of"a completed
report, audit, evaluation, or investigation made of, for, or by a governmental body," unless
the information is excepted from disclosure under section 552.108 ofthe Government Code
or expressly confidential under other law. Gov't Code § 552.022(a)(l). In this instance, the
submitted information consists of completed arrest reports prepared by the Irving Police
Department (the "department"). Although you seek to withhold these reports under
sections 552.1 03 and 552.Ill of the Government Code, those sections are discretionary
exceptions to disclosure that protect the governmental body's interests and may be waived.
See id. § 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475,76 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive
Gov't Code § 552.103); Open Records Decision Nos. 677 at 10 (2002) (attorney work

'We note that the Act does not require a governmental body to release information that did not exist
when it received a request or create responsive information. See Econ. Opportunities Dev. Corp. v,
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision
Nos. 605 at 2 (l992), 555 at 1 (1990),452 at 3 (1986), 362 at 2 (1983).
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product privilege under Gov't Code § 552.111 may be waived), 665 at 2 n.5 (2000)
(discretionary exceptions generally), 470 at 7 (1987) (statutory predecessor to Gov't Code
§ 552.111 subject to waiver). As such, sections 552.103 and 552.111 are not "other law" that
makes information confidential for the purposes of section 552.022. Therefore, the district
attorney may not withhold any of the submitted information under section 552.103 or
section 552.111. We note that the attorney work product privilege, which you claim under
section 552.111, also is found in rule 192.5 of the Texas Rules of Civil Procedure. The
Texas Supreme Court has held that "[t]he Texas Rules of Civil Procedure and Texas Rules
of Evidence are 'other law' within the meaning of section 552.022." In re City of
Georgetown, 53 S.W.3d 328 (Tex. 2001). But because the Texas Rules of Civil Procedure
apply only to "actions of a civil nature," the attorney work product privilege found in
rule 192.5 of the Texas Rules of Civil Procedure is not applicable to the submitted
information. See TEX. R. CIV. P. 2.

You also seek to withhold the submitted information under section 552.108 of the
Government Code. This exception provides in part:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(4) it is information that:

(A) is prepared by an attorney representing
the state in anticipation of or in the course of
preparing for criminal litigation; or

(B) represents the mental impressions or legal
reasoning ofan attorney representing the state.

(b) An internal record or notation ofa law enforcement agencyor prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(3) the internal record or notation:

(A) is prepared by an attorney representing
the state in anticipation of or in the course of
preparing for criminal litigation; or
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(B) represents the mental impressions or legal
reasoning ofan attorney representing the state.

Gov't Code §552.108(a)(4), (b)(3). A governmental body must reasonably explain how and
why section 552.108 is applicable to the information at issue. See id. § 552301(e)(l)(A);
Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You contend that the submitted information
is excepted from disclosure under section 552.108 as prosecutorial work product. We note,
however, that the information at issue was created by the department. Thus, you have not
shown that this information was "prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal litigation." Gov't Code
§ 552.108(a)(4)(A), (b)(3)(A). Likewise, you have not demonstrated that the information
"represents the mental impressions or legal reasoning ofan attorney representing the state."
Id. § 552.108(a)(4)(B), (b)(3)(B). Therefore, as you have not established that the submitted
information falls within the scope of either section 552.108(a)(4) or section 552.108(b)(3),
we conclude that the district attorney may not withhold any of thc information under
section 552.108 of the Government Code.

Next, we address your other exceptions to disclosure. Section 552.101 of the Government
Code excepts from public disclosure "information considered to be confidential by law,
either constitutional, statutory, or by judicial decision." Id. § 552.101. This exception
encompasses constitutional and common-law privacy. Constitutional privacy under
section 552.101 protects two kinds of interests. See Whalen v. Roe, 429 U.S. 589,599-600
(1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4 (1987), 455 at 3-7 (1987).
The first is the interest in independence in making certain important decisions related to the
"zones ofprivacy," pertaining to marriage, procreation, contraception, family relationships,
and child rearing and education, that have been recognized by the United States Supreme
Court. See Fadjo v. Coon, 633 F.2d 1172 (5th CiL 1981); ORD 455 at 3-7. The second
constitutionally protected privacy interest is in freedom from public disclosure of certain
personal matters. See Ramie v, City ofHedwig Village, Tex., 765 F.2d 490 (5th Cir, 1985);
ORD 455 at 6-7. This aspect of constitutional privacy balances the individual's privacy
interest against the public's interest in the information. See ORD 455 at 7. Constitutional
privacy under section 552.10I is reserved for "the most intimate aspects of human affairs."
ld. at 8 (quoting Ramie, 765 F.2d at 492).

Common-law privacy protects information that is highly intimate or embarrassing, such that
its release would be highly objectionable to a person of ordinary sensibilities, and of no
legitimate public interest. See Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). Common-law privacy encompasses the specific types of
information that are held to be intimate or embarrassing in Industrial Foundation. See id.
at 683 (information relating to sexual assault, pregnancy, mental or physical abuse in
workplace, illegitimate children, psychiatrictreatment ofmental disorders, attempted suicide,
and injuries to sexual organs). This office has determined that other types of information
also are private under section 552.10I. See generally Open Records Decision No. 659 at 4-5
(1999) (summarizing information attorney general has held to be private).
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You seek to withhold information relating to crime victims on privacy grounds. Having
considered your claim, we conclude that the district attorney may not withhold any of the
submitted information under section 552.101 in conjunction with either constitutional or
common-law privacy. See Indus. Found., 540 S.W.2d at 685 (whether matter is oflegitimate
interest to public can be considered only in context ofeach particular case); cf Open Records
Decision Nos. 611 at 1 (1992) (family violence is a crime, not a private matter), 409 at 2
(1984) (identity of burglary victim not protected by common-law privacy).

Section 552.130 ofthe Government Code excepts from disclosure information that is related
to a motor vehicle operator's or driver's license or permit or a motor vehicle title or
registration issued by an agency ofthis state. See Gov't Code § 552.13O(a)(1)-(2). We have
marked Texas driver's license and motor vehicle information that the district attorney must
withhold under section 552.130.

Section 552.132 of the Government Code, as recently amended, states in part:

(a) Except as provided by Subsection (d), in this section, "crime victim or
claimant" means a victim or claimant under Subchapter B, Chapter 56, Code
of Criminal Procedure, who has filed an application for compensation under
that subchapter.

(b) The following information held by the crime victim's compensation
division ofthe attorney general's office is confidential:

(1) the name, social security number, address, or telephone number
of a crime victim or claimant; or

(2) any other information the disclosure of which would identify or
tend to identify the crime victim or claimant.

(c) If the crime victim or claimant is awarded compensation under
Section 56.34, Code of Criminal Procedure, as of the date of the award of
compensation, the name of the crime victim or claimant and the amount of
compensation awarded to that crime victim or claimant are public
information and are not excepted from [required public disclosure].

(d) An employee of a governmental body who is also a victim under
Subchapter B, Chapter 56, Code ofCriminal Procedure, regardless ofwhether
the employee has filed an application for compensation under that subchapter,
may elect whether to allow public access to information held by the attorney
general's office or other governmental body that would identify or tend to
identify the victim, including a photograph or other visual representation of
the victim. []
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(e) If the employee fails to make an election under Subsection (d), the
identifying information is excepted from disclosure until the third anniversary
of the date the crime was committed. In case of disability, impairment, or
other incapacity of the employee, the election may be made by the guardian
of the employee or former employee.

Act of May 27, 1999, 76th Leg., RS., ch. 1319, 1999 Tex. Gen. Laws 4500, 4503-04,
amended by Act of May 17, 2007, 80th Leg., RS., ch. 290, § 1,2007 Tex. Sess. Law.
Servo 564-65. Because the submitted information is held by the district attorney, not the
crime victim's compensation division of this office, seetion 552.132(a) is not applicable in
this instance. Moreover, there is no indication that the information involves a victim who
is an employee of a governmental body, so as to be subject to section 552.132(d). We
therefore conclude that the district attorney may not withhold any of the submitted
information under section 552.132 of the Government Code.

Lastly, section 552.147 ofthe Government Code provides that "[t]he social security number
of a living person is excepted from" required public disclosure under the Act? Gov't Code
§ 552.l47(a). The district attorney may withhold the social security numbers contained in
the submitted information under section 552.147.

In summary: (l) the district attorney must withhold the marked Texas driver's license and
motor vehicle information under section 552.130 of the Government Code; and (2) the
district attorney may withhold the submitted social security numbers under section 552.147
of the Government Code. The rest of the submitted infonnationmust be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.30l(f). Ifthe
govermnental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
ld. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
govemmental body does not comply with it, then both the requestor and the attomey
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552321(a).

'We note that section 552. l47(b) of the Government Code authorizes a governmental body to redact
a living person's socialsecurity number from public release without thenecessityofrequesting a decision from
this office under the Act
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If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Govenunent Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep 't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember thatunder the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling,

q:\~iC=
James W. Morris, II!
Assistant Attorney General
Open Records Division

JWM/ma

Ref: ID# 293414

Enc: Submitted documents

c: Ms. Angie Cook
Heygood, Orr, Reyes & Bartolomei
2331 West Northwest Highway 2nd Floor
Dallas, Texas 75220
(w/o enclosures)


