ATTORNEY (GENERAL OF TEXAS
GREG ABBOTT

November 7, 2007

Mr. Roger E. Gordon
Assistant Village Attormey
Village of Salado
Bovey & Bojorguez, LLP
2325 Hymeadow Drive, Suite 2-100
Austin, Texas 78750

OR2007-14633

Dear Mr. Gordon:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act™), chapter 552 of the Government Code. Your request was

assigned ID# 292613,

The Village of Salado (the “village”), which you represent, received three requests from the
same requestor for (1) the employment file of 2 named village police officer; (2) the complete
file concerning the requestor; and (3) all evidence and information to be used against the
requestor for an “animal at large” charge. You claim that the requested information 1s
excepted from disclosure under sections 552.101, 552,102, 552.107, §52.111, 552.117,
and 552.130 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

Iitially, we note that you have not submitted any information refated to the “animal at large”
charge. To the extent this information existed on the date the village received this request,
we assume you have released it. If you have not released any such mformation, you must do
so at this time.! See Gov’t Code §§ 552.301(a), .302; see also Open Records Decision

"We note that the Act does not require a governmental body to release information that did not exist
when it received a2 request or create responsive information. See Econ. Opportunities Dev. Corp. v
Bustamante, 562 SW.2d 266 (Tex. Civ. App—San Anionio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 {1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 {1983).
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No. 664 (2000) (f governmental body concludes that no exceptions apply to requested
information, it must release information as soon as possible).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information made confidential by other statutes.
Prior decisions of this office have held that section 6103(a) of title 26 of the United States
Code renders tax return information confidential. Attorney General Opinion H-1274 (1978)
{tax returns); Open Records Decision Nos. 600 (1992) (W-4 forms). Section 6103(b) defines
the term “return information” as “a taxpayer’s identity, the nature, source, or amount of
income, payments, tax withheld, deficiencies, overassessments or tax payments . . . or any
other data, received by, recorded by, prepared by, furnished to, or collected by the Secretary
[of the Internal Revenue Service] with respect to a return . . . or the determination of the
existence, or possible existence, of liability . . . for any tax, . . . penalty, . . ., or offense[.]”
See 26 UU.S.C. § 6103(b)(2)(A). Accordingly, the village must withhold the submitted W-4
form pursuant to federal law.

The submitted information also includes an I-9 form, which is governed by section 1324a of
title 8 of the United States Code. This section provides that this form “may not be used for
purposes other than for enforcement of this chapter” and for enforcement of other federal
statutes governing crime and criminal investigations. 8 U.S.C. § 1324a{(b)(5). Release of
these documents under the Act would be *for purposes other than for enforcernent” of the
referenced federal statute. Accordingly, we conclude that the submitted -9 form is
confidential for purposes of section 552.101 of the Government Code and may only be
released in compliance with the federal laws and regulations governing the employment

verification system.

The village asserts that some of the submitted information is subject to the Privacy Rule
adopted by the United States Department of Health and Human Services, Office for Civil
Rights, to implement the Health Insurance Portability and Accountability Act of 1996
(“HIPAA”). At the direction of Congress, the Secretary of Health and Human Services
(“HHS™) promulgated regulations setting privacy standards for medical records, which HHS
issued as the Federal Standards for Privacy of Individually Identifiable Health Information.
See HIPAA, 42 U.S.C. § 13204d-2 (Supp. IV 1998) (historical & statutory note}; Standards
for Privacy of Individually Identifiable Health Information, 45 C.F.R. Pts. 160, 164 (“Privacy
Rule™); see also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the
releasability of protected health information by a covered entity. See45 C.F.R. pts. 160, 164,
Under these standards, a covered entity may not use or disclose protected health information,
except as provided by parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R.

§ 164.502(a).

This office has addressed the interplay of the Privacy Rule and the Act. See Open Records
Decision No. 681 (2004). In that decision, we noted that section 164.512 of title 45 of the
Code of Federal Regulations provides that a covered entity may use or disclose protected
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health information to the extent that such use or disclosure is required by law and the use or
disclosure complies with and 1s limited to the relevant requirements of such law. /d.; see 45
CER. § 164.512(a)(1). We further noted that the Act “is a mandate in Texas law that
compels Texas governmental bodies to disclose information to the public.” See ORD 681
at & see alse Gov't Code §§ 552.002, .003, .021. We therefore held that the disclosures
under the Act come within section 164.512(a). Consequently, the Privacy Rule does not
make information confidential for the purpose of section 552.101 of the Government Code.
See ORD 681 at 9; Abbott v. Tex. Dep’t of Mental Health & Mental Retardation, 212
S.W.3d 648 (Tex. App .— Austin 2006, no pet.) (disclosures under the Act fall within
section 164.512(a)(1) of the Privacy Rule); see also Open Records Decision No. 478 (1987}
{as general rule, statutory confidentiality requires express language making information
confidential}). Because the Privacy Rule does not make confidential information that is
subiect to disclosure under the Act, the village may withhold protected health information
from the public only if the information is confidential under other law or an exception in
subchapter C of the Act applies.

Section 552.101 encompasses Chapter 41 1 of the Government Code. Criminal history record
information (“CHRI"} generated by the National Crime Information Center or by the Texas
Crime Information Center is confidential. Title 28, part 20 of the Code of Federal
Regulations governs the release of CHRI that states obtain from the federal government or
other states. Open Records Decision No. 565 (1990). The federal regulations allow each
state to follow its individual law with respect to the CHRI it generates. See id.
Section 411.083 of the Government Code deems confidential CHRI that the Department of
Public Safety (“DPS”} maintains, except that the DPS may disseminate this information as
provided in chapter 411, subchapter F of the Government Code. See Gov’'t Code § 411.083.
Sections 411.083(b)(1) and 411.089(a) authorize a crimninal justice agency to obtain CHRI,
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§ 411.090-.127. Thus, any CHRI generated by the
federal government or another state may not be made available to the requestor except in
accordance with federal regulations. See ORD 565. Furthermore, any CHRI obtained from
DPS or any other criminal justice agency must be withheld under section 552.101 in
conjunction with chapter 411, subchapter F of the Government Code. However, we note that
driving record information is not made confidential by the confidentiality provisions that
govern CHRI. See Gov’'t Code § 411.082(2)(b) (defimition of CHRI does not include driving
record information). We have marked the information that constitutes CHRI! and is
confidential under section 411.083. This information must be withheld under
section 552.101 of the Government Code.

We note that the submitted information contains medical records. Section 552.101
encompasses the Medical Practice Act (the “MPA), subtitle B of title 3 of the Occupations
Code Section 159.002 of the MPA provides the following:
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(b} A record of the 1dentity, diagnosis, evaluation, or treatment of a patient
by aphysician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication

or record as described by this chapter, other than a person listed in

Section 159.004 who is acting on the patient’s behalf, may not disclose the

information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b}, (c). Medical records may be released only as provided under the
MPA. Open Records Decision No. 598 (1991). We have marked the information that may
be released only in accordance with the MPA.

We note that some of the submitted information is confidential under chapter 611 of the
Health and Safety Code, which provides for the confidentiality of records created or
maintained by a mental health professional. Section 611.002 of the Health and Safety Code

provides in part the following:

Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

Health & Safety Code § 611.002(a). Upon review, we find that some of the submitted
information constitutes mental health records that are confidential under section 611.002 of
the Health and Safety Code. The village must withhold the information we have marked
under section 552.101 of the Government Code on that basis.

We note that the submitted information contains the named officer’s 1.-3 (Declaration of
Psychological and Emotional Health) form. Section 1701.306 of the Occupations Code
provides as follows:

{a) The [Texas Commission on Law Enforcement Officer Standards and
Education] may not issue a license to a person as an officer or county jailer
unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought; and

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
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psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy of the report
on file in a format readily accessible to the commission. A declaration is not
public information.

Occ. Code § 1701.306(a), (b). Accordingly, this declaration is confidential under
section 1701.306 and must be withheld under section 552,101 of the Government Code.

We next note that the submitted information contains F-5 forms (Report of Separation of
License Holder), which are made confidential by section 1701.454 of the Occupations Code.
Section 552.101 encompasses section 1701.454. Section 1701.454 provides in relevant part
that “[a] report or statement submitted to the commission under this subchapter is
confidential and is not subject to disclosure under Chapter 552 of the Government Code.”
Id. § 1701.454(a). The village must withhold the F-5 forms we have marked pursuant to
section 552.101 of the Government Code in conjunction with section 1701.454 of the

Occupations Code.

You claim that some of the submitted information is private under section 552.102. Section
552.102 of the Government Code excepts from disclosure “information in a personnel file,
the disclosure of which would constitute a clearly unwarranted invasion of personal privacy.”
Gov’t Code § 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546
{Tex. App.—Austin 1983, writ ref’d nr.e.), the court ruled that the test to be applied to
information claimed to be protected under section 552.102 is the same as the test formulated
by the Texas Supreme Court in Industrial Foundation v. Texas Industrial Accident Board,

540 S.W.2d 668 (Tex. 1976).

In Industrial Foundation, the Texas Supreme Court stated that information is excepted from
disclosure if it (1) contains highly intimate or embarrassing facts the publication of which
would be highly objectionable to a reasonable person and (2) is not of legitimate concern to
the public. Indus. Found., 540 S.W.2d at 685. The type of information considered intimate
and embarrassing by the Texas Supreme Court in [ndustrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. Jd. at 683, This office has found that the following types of
information are excepted from required public disclosure under common law privacy: some
kinds of medical information or information indicating disabilities or specific ilinesses, see
Open Records Decision Nos. 470 (1987) (illness from severe emotional and job-related
stress), 455 (1987) (prescription drugs, ilinesses, operations, and physical handicaps). This
office has recognized that public employees may have a privacy interest in their drug test
results. See Open Records Decision Nos. 594 (1991) (suggesting 1dentification of individual
as having tested positive for use of illegal drug may raise privacy issues), 455 at 5 (1987)
(citing Shoemaker v. Handel, 619 F. Supp. 1089 (D.N.J. 1985), aff'd, 795 F.2d. 1136 (3rd
Cir. 1986)). Additionally, this office has found that personal financial information not
relating to the financial transaction between an individual and a governmental body, see
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Open Records Decision Nos. 600 (19923, 545 (1990). Upon review, we agree that some of
the submitted information is private. The village must withhold the information we have
marked under section 552,102 in conjunction with common law privacy. However, vou have
failed to establish that any part of the remaining information is highly intimate or
embarrassing and of no legitimate public concern. Thus, no part of the remaining
information may be withheld on this basis.

The village asserts that the information in Exhibit D-1 may be withheld under
section 552.107. Section 552.107 of the Government Code protects information within the
attorney-client privilege. Gov’t Code § 552.107. When asserting the attorneyv-client
privilege, a governmental body has the burden of providing the necessary facts to
demonstrate the elements of the privilege in order to withhold the information at issue. Open
Records Decision No. 676 at 6-7 (2002).

First, a governmental body must demonstrate that the information constitutes or documents
a communication. fd. at 7. Second, the comnmunication must have been made “for the
purpose of facilitating the rendition of professional legal services” to the client governmental
body. Tex. R. EviD. 503(b)(1). The privilege does not apply when an attorney or
representative is involved in some capacity other than that of providing or facilitating
professional legal services to the client governmental body. In re Tex. Farmers Ins.
Exch.,9908.W.2d 337,340 (Tex. App.—Texarkana 1999, orig. proceeding) (attorney-client
privilege does not apply if attorney acting in capacity other than that of attorney).
Governmental attorneys often act in capacities other than that of professional legal counse],
such as administrators, investigators, or managers. Thus, the mere fact that acommunication
involves an attorney for the government does not demonstrate this element. Third, the
privilege applies only to communications between or among clients, client representatives,
lawyers, and lawyer representatives. TEX. R. EVID. 503(b)(1)(A), (B), (C), (D), (E). Thus,
a governmental body must inform this office of the identities and capacities of the
individuals to whom each communication at issue has been made. Lastly, the attorney-client
privilege applies only to a confidential communication, id. 503(b)(1), meaning it was “not
intended to be disciosed to third persons other than those to whom disclosure is made in
furtherance of the rendition of professional legal services to the client or those reasonably
necessary for the transmission of the communication.” Id. 503(a)(5).

Whether a communication meets this definition depends on the intent of the parties involved
at the time the information was communicated. Osborne v. Johnson, 954 8 W .2d 180, 184
(Tex. App.—Waco 1997, no writ). Moreover, because the client may elect to waive the
privilege at any time, a governmental body must explain that the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 5. W.2d 920, 923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).
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In this instance, you explain that the information at issue consists of communications in the
form of facsimiles, e-mails or written memoranda. You state that most of the
communications are between the attorney for the village and village employees. You further
state that the communications were made for the purpose of rendering professional legal
services to the village. However, upon review, we determine that only a small portion of the
exhibit consists of privileged communications between the village and its attorney. The
village may withhold the information we have marked pursuant to section 552.107, We note
that the remaining information consists primarily of documents which have been viewed by
the requestor, who is not a privileged party, and court filed documents. We determine that
no part of the remaining information at issue may be withheld on this basis.

Section 552.117(a)(2) excepts from disclosure the home address, home telephone number,
social security number, and family member information of a peace officer, regardless of
whetherthe peace officer complies with section 552.024 or 552.1175. Section 552.117(a)(2)
adopts the definition of peace officer found at article 2.12 of the Code of Criminal Procedure.
The village must withhold the information we have marked under section 552.117(a)(2).

Section 552.130 of the Government Code excepis from disclosure information that “relates
to ... amotor vehicle operator’s or driver’s license or permit issued by an agency of this
state {or] a motor vehicle title or registration issued by an agency of this state.” Gov’t
Code § 552.130. In accordance with section 552,130, the village must withhold the Texas
motor vehicle information we have marked.

The village asserts that the information in Exhibit C is excepted vnder section 552.111.
However, the village submits no arguments explaining how this exception is applicable to
the information at issue. Thus, no part of Exhibit C may be withheld under section 552.111.
See id. §§ 552.301, .302.

In summary, the village must withhold the W-4 form and I-9 form we have marked under
section 552.101 of the Government Code in conjunction with federal law. The village must
withhold the CHRI we have marked under section 552.101 in conjunction with
section 411.083 of the Government Code. The village may only release the medical records
we have marked in accordance with the MPA. The village must withhoid the information
we have marked under section 552.101 in conjunction with section 611.002 of the Health and
Safety Code. The village must withhold the L-3 form and F-5 forms we have marked under
section 552.101 in conjunction with sections 1701.306 and 1701.454 of the Occupations
Code, respectively. The village must withhold the information we have marked under
section 552,102 in conjunction with common law privacy. The village may withhold the
information we have marked under section 552.107. The village must withhold the peace
officer’s information we have marked under section 552.117(a)(2). The village must
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withhold the information we have marked under section 5352.130. The remaining
information must be released.”

This letter ruling 1s limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3). (c). H the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
reguestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may alse file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. [ld. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.'W.2d 408, 411
(Tex. App—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or

*We note that some of the information being released is confidential and not subject to release to the
general public. However, the requestor in this instance has a special right of access to the information. Gov’t
Code § 352,023 (person or person’s authorized representative has special right of access to records that contain
information relating to the persen that are protected from public disclosure by laws intended to protect that
person’s privacy interests). Because such information may be confidential with respect to the general public,
if the village receives another request for this information from an individual other than this requestor, the
viilage should again seek our decision.
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complaints about over-charging must be directed to Hadassah Schioss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Kara A. Batey
Assistant Attorney General
Open Records Division

KAB/h
Ref: ID# 292613
Enc. Submitted documents
c Mr. Barry Williams
1420 North Robinson Road

Salado, Texas 76571
(w/o enclosures)



