
Mr. Charles K. Eldred 
Attorney for Public Infom~atioil 
Texas Youth Commission 
P.O. Box 4260 
Austin, Texas 78765 

C R F C  A B H O I  I 

Dear Mr. Eldred: 

You ask whether certain infomation is subject to required public disclosure under the 
Public Info~nlation Act (the "Act"), cliapter 552 of the Government Code. Your request was 
assigned ID# 294137. 

The iexas Youth Comi~lissioil (the "commission") received a request ibr "eiectroiiic copies 
of any and all docuinents . . . during the time period of March 2007 to August 2007, that 
relate to or reflect any commullications between" two named individuals. You statc that 
some responsive infonnation has been i-eleased to the requestor. You claim that the 
submitted information is excepted from disclosure under section 552.1 1 1 ofthe Government 
Code. We have considered the exceptioli you ciaini and reviewed the submitted 
representative sample of inforiiiation.' 

Initially, we note that you have redacted portions ofthe submitted iiifonnatioil. You do not 
assert, nor does our review of our records indicate, that you have been authorized to 
withhold any such information without seeking a ruling from this office. See Gov't 
Code 5 552.301(a); Ope11 Records Decision 673 (2000). In this instance, we can discern the 
nature of some of the iriformatioii that lias been redacted; thus, being deprived of this 

I h e  r assume that the "represeniative saiiiplc" of i-ccords subiiiitted to this office is ti-uly representative 

of the requested records as a u~liole. See Open Records Decision hos. 499 (1988), 497 (i 988). This opeii 
records letter does not reach, and therefore does iiot authorize the wiihhoiding of. any other requested records 
to tbc extent that those records contain substantiaiiy different types ofinformatioii than that sub!iiiited to this 
office. 
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informati011 does not inhibit our ability to make a ruling in this instance. However, we are 
unable to discern the nature of the reniaining redacted inforniation. Therefore, we find that 
the comn~ission has failed to coinply with the procedural requirements of section 552.301 
of the Government Code with respect to tile rcniaining redacted infor~i~ation and it is 
presumed to be public. See Gov't Code $8 552.301(e) (witliiii fifteen business days of 
receiving written request for iiiforination, governniental body must si~biiiit to this office 
copies of specific infor~natio~~ at issue, or representative samples), 302.  The pres~~niption 
of openness can only be overcome by a conipelling demonstration that the iiiforrnatioit 
should not be riiade public. See h'nncoci; I.'. Staie Bd. qf'llzs., 797 S.W.2d 379, 381-82 
(Tex. App.-Austin 1990, no writ) (governmental body m~ist make co~i-ipelliiig 
demonstration to overcome presuniption of openness pursuant to statutory predecessor to 
Gov't Code 5 552.302); Open Records Decisioli No. 319 (1982). Normally, a compelling 
reason is that some other source of law makes the inforn~ation confidential or that tiiird party 
interests are at stake. Open Records Decision No. I50 at 2 (1977). Section 552.1 l l of the 
Government Code is discretioiiary in nature; it serves only to protect a govenimental body's 
interests and may be waived. See Open Records Decision No. 677 at 10 (2002); see also 
Open Records Decision No. 522 (1989) (discretionary exceptions in general). As such, it 
does not constitute a conipelling reason to withhold information for purposes of 
section 552.302. I11 failing to comply with section 552.301, the coniniission has waived its 
claim under section 552.1 11; therefore: the cornmission may not withhold any of the 
redacted info~mation at issue ~u-ider this section. As we are tinable to review the redacted 
infon~~ation at issue, we have no basis for f nding it confidential, Thus, we conclude that the 
commission must release the redacted inforlnation at issue, which we have marked, to the 
requestor. If you believe illat the redacted infor~nation at issue is confidential and lnay not 
iawfiilly be released, you must challenge this mling in court as o~itlined below. 

We next address your section 552.1 1 1 claini for the reniaining inforniation. Section 552.1 11 
of the Government Code excepts from disclosure "a11 interagency or intraagency 
menioranduni or letter that would not be available by law Lo a party in litigation with the 
agency." Ciov't Code 5 552.1 11. This exception encompasses the deliberative process 
privilege, See Open Records Decision No. 615 at 2 (1993). The purpose of section 552.1 11 
is to protect advice, opinion; aiid recommendation in tlie decisional process and to encourage 
open aiid frank discussio~l in tlie deliberative process. See Austirz v. City o f S a i ~  At7roizio,630 
S.W.2d 391,394 (Tex. App.-Sail Antonio 1982, no writ); Open Records DecisionNo, 538 
at 1-2 (1990). In Open Records Decision No. 615, this office re-examined tlie statutory 
predecessor to section 552.1 11 in light of tlie decision in Texas Deparfnierlt of Public 
Safety v. Gilbi.eat11, 842 S.U7.2d408 (Tex. App.-Austin 1992, no writ). We determined that 
sectiori 552.1 1 1 excepts fxom disclos~~re only those internal eoinni~~tiications that consist of 
advice, reconimendations~ and opinions that reflect tlie policyinaking processes of the 
govem~nental body. See ORD 6 15 at 5. -4 governmental body's policymaking functions do 
not encompass routine internal administrative or personnel matters, and disclosure of 
infor-il?ation about such matters will not inhibit free discussio~i of policy issues among 
agency personnel. Id.; see cdso Cia' of' Garland v. The Dullas Moi-~zirzg Nei?:c., 22 
S.W.3d 351 (Tex. 2000) (Gov't Code 5 552.1 11 not applicable to personnel-related 
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conim~inications that did not involve policyiiiakiiip). A govemniental body's policymaking 
functioils do include adlninistrative and personnel matters of broad scope that affect the 
goveinmental body's policy niissioii. See Open Records Decision No. 631 at 3 (1995). 
Moreover, sectioii 552.11 I does not protect facts and written observations offacts and events 
that are severable from advice, opinions, and recomn~endations. See ORD 615 at 5. But if 
factual information is so inextricably intertwined with material involving advice, opinion, 
or recommendatio~~ as to make severance of the factual data impractical, the factual 
inforlnatiotl also may be witiiheld under section 552.11 1. See Open Records Decision 
No. 313 at 3 (1982). 

Further, section 552.1 I I can eilcon~pass communications between a govem~neiltal body and 
a third party consultaiit. See Open Records Decision Nos. 63 1 at 2 (section 552.11 1 
encompasses infomiation created for gover~~inental body by oiitside consultant acting at 
governmental body's request and perfomiing task that is within goverilniental body's 
autl~ority), 561 at 9 (1990) (section 552.1 I1 encoinpasses co~nmunications with party with 
which governmental body has privity of interest or coninion deliberative process), 462 at 14 
(1987) (section 552.1 11 applies to memoranda prepared by governmental body's 
consultants). For section 552.1 11 to apply in such instances, tlie gove~llmental body must 
identify the third party and explain tlie nature ofits relationship with the goveinn~ental body. 
Section 552.1 11 is not applicable to a coniinu~iication between the govellnnental body and 
a third party unless the govenirnental body establishes it has a privity of interest or common 
deliberative process with the third party. See Open Records Decision No. 561 at 9. 

You contend that the reinaiiliiig submitted information is protected by the deliberative 
process privilege and excepted froin disclosure under sectiori 552.1 11. Upon review? we 
find that the commission may witlii~oid the infoi- nation ute have niarked under 
section 552.1 11 of the Government Code. However, you have failed to demollstraie that 
some of the remaining infonllation constitrites comn~unications made between parties in 
privity of interest for section 552.1 11 purposes. See Gov't Code 8 552.301(e)(l) (requiring 
the gover~~mental body to explain the applicability ofthe raised exception). You have also 
failed to denioilstrate that the remaining docume~lts constitute intema! co~nn~unications that 
consist of advice, recommendations, and opinions that reflect the policyma1;ing processes 
of the coniniission. Thus, the remaining docu~nents may not be withheld under 
section 552.1 1 1  of the Governmei~t Code. 

We note that section 552.101 ofthe Govenin~eilt Code is applicable to some oftlie sub~ilitted 
information. This section excepts from public disclosure "infonnatioi~ considered to be 
confidential by law, either constitutional, statutory, or by judicial dec i~ion ."~  Gov't 
Code 8 552.101. Section 552.101 encoinpasses tlie doctrine of commoii-law privacy. 
Commo~i-law privacy protects iiifo~mation if (1) the infom~ation contailis higlily intimate 

'The Office of the Attorncy General \\,ill raise certain colif~dentiality statutes on behalf' of z 
governii~eiital body. Open Records Decisio~i Nos. 481 (1987), 480 ( 1  987), 470 ( i987). 
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or embarrassing facts, the publication of which would be liigllly objectionable to a 
reasoi~able person, and (2) the iilformatioii is not of legitimate conceni to the public. 
Irzdustrial Foilnd. 11. TexasIndus. Accider7i Bd., 540 S.W.2d 668,685 (Tex. 1976). The types 
of infomiatioii considered illtiinate and enibalrassing by the Texas Supreme Court in 
Indtarrial Fo~~rzdafi017 i~icluded information relating to sexual assault, pregnancy, niental or 
physical abuse in tlie workplace, illegitimate children, psychiatric treatment of mental 
disorders, attempted suicide, and i~ijuries to sexual organs. Id. at 683. 

The siibmitted records contairi identifying information of youths i ~ i  the custody of the 
commission. Upon review, we find that this illformation is protected under con~nioii-law 
privacy. See Open Records Decision No. 394 at 4-5 (1983); c-f Fam. Code 5 58.007. We 
therefore conclude that the commission must withhold the identifying information of youths 
in the custody of the commission pursuant to section 552.101 of the Goveriiment Code in 
conjunction with common-law privacy. 

We next note that section 552.1 17(a)(l) of the Government Code excepts from disclosure 
the home addresses and telephone numbers, social security numbers, and family member 
information of current or former officials or employees of a goveml~iental body who request 
that ihis information be kept confidential under section 552.024 of the Gove~llment Code. 
SeeGov't Code 5 552.117(a)(l); see also OpenRecords Decision No. 670 (2001) (extending 
section 552.1 17(a)(l) exceptioii to personal cellular telephone number and personal pager 
number of eniployee who elects to withhold home telephone number in accordance with 
section 552.024). However, information subject to section 552.1 17(a)(l) may not be 
withheld from disclosure if the current or fomler employee made the request for 
confidentiality under section 552.024 after tlie request for information at issue was received 
by the governmentai body. Whether a par?icular piece of information is public must be 
determined at the time the request for it is made. See Open Records Decision No. 530 at 5 
(1989). In this case, you do not inform us, nor provide documeiltation showing, whether or 
when any employee or official whose infonnation is at issue elected confidentiality under 
section 552.024. Thus, if the employee or official whose i~lformation is at issue timely 
elected to keep his or her personal information confidential, you must withhold the 
information we have marked under section 552.1 17(a)(?) of the Government Code. Tile 
comnlission may not withhold this iiiformation under section 552.117(a)(I ) ifthe employee 
or official at issue did not make a timely election. 

Finally; we note that section 552.137 of the Government Code is applicable to sorile of the 
remaining infonnation. Section 552.137 excepts from disclosure "an e-mail address of a 
member of tlie public that is provided for the purpose of communicating electronically with 
a governmeiltal body" unless the member of the public conseiits to its release or the e-mail 
address is of a type specifically excluded by subsection (c). Gov'l Code 5 552.137(a)-(c). 
Section 552.137 does not apply to a govenimeiit employee's work e-mail address because 
such an address is not that of the employee as a "member of the public," but is instead the 
address of the individual as a government eniployee. These e-mail addresses do not appear 
to be of a type specifically excluded by section 552.137(c). You also do not inform us that 
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the relevant mernbers of the public have consented to the reiease of tliese e-mail addresses. 
We have nrarked the e-mail addresses that the commission must withhold under 
section 552.137 of the Govemment Code. 

In summary, the commission may withhold tlie infonnation we have marked under 
section 552.1 11 of the Government Code. The coniniission must ~litlihold identifying 
infonnation of youths in the custody of the conimissio~i pursuant to section 552.101 of the 
Government Code in conj~rnction with common-law privacy. We have marked the 
information that must be withheld under section 552.11 7(a)(l), provided that the official or 
enlployee whose information is at issue made a timely request for confidentiality under 
section 552.024. We have marked the e-mail addresses that the con~mission nlusr withhold 
under section 552.137 of the Government Code. The remailling information must be 
released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regard~ng any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govenimental body and ofthe requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(fi. If the 
governniental body wants to challenge this ruling, the govenimental body must appeal by 
filing suit in Travis County within 30 calendar days. Zd. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governme~ital body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governlnental body does not coniply ~vitli it, then both the requestor and tire attorney genei-al 
have the right to file suit against the govemniental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governniental body to release all or part of the requested 
information, tlie governniental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governniental body 
will either release tile public records proinptly pursuant to section 552.221(a) of tlie 
Goveniment Code or file a lawsuit challenging this ruling pursuant to section 552.324 oftlie 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to tlie attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a co~nplaint with the district or 
county attorney. Id. 5 552.3215(e), 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information; the requestor can appeal that decision by suing the govesnmental 
body. Id. 5 555.32 1(a); Te.xas Dep't of Pub. Safiop 11. Giibl-eath, 842 S.U7.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 
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Please remember that under the Act the release of i~?forn~atio~l triggers certain proced~~res 
for costs and cl-iarges to the requestor. Ifrecords are released in compliance witit this niling, 
be sure that all charges for the inforillation are at or below the legal amounts. Questions or 
complairits abo~it over-charging must be directed to Hadassah Scl~loss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutoiy deadline for 
contacting us, the attorney general prefers to receive any comnlents within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Cindy Nettles 
Assistant Attolney General 
Open Records Division 

Ref ID# 294137 

Enc, Submitted documents 

c: Ms. Connie Hansel? 
Hayes, Beny, White 81 Vanzant; L.L.P 
P.O. Box 50149 
Denton, Texas 76201 
(wlo enclosures) 


