
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

November 26, 2007

Ms. Candice De La Garza
Assistant City Attorney
City of Houston Legal Department
P.O. Box 1562
Houston, Texas 772501-1562

OR2007-15343

Dear Ms. De La Garza:

You ask whether certain iufonnation is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 296643.

The Houston Police Department (the "department") received a request for specified
information pertaining to the department's DNA laboratory. You claim that the requested
information is excepted from disclosure under sections 552.101,552.103, and 552.108 ofthe
Government Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of information.' We have also considered comments
submitted by the requestor. See Gov't Code § 552.304 (interested party may submit
comments stating why information should or should not be released).

The submitted information consists ofcompleted reports and investigations that are subject
to section 552.022 of the Government Code. Under section 552.022(a)(I), a completed
report, audit, evaluation, or investigation made of, for, or by a governmental body is
expressly public unless it either is excepted under section 552.108 of the Government Code

I\Ve assume that the "representative sample" of records submitted to thisoffice is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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or is expressly confidential under other law. Section 552.103 of the Government Code is a
discretionary exception under the Act, and does not constitute "other law" for purposes of
section 552.022. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive
section 552.103); Open Records Decision No. 542 at 4 (1990) (statutory predecessor to
section 552.103 may be waived). Accordingly, the department may not withhold the
submitted information under section 552.103. Sections 552.1 01 and 552.108 constitute other
law for purposes ofsection 552.022(a)(1); therefore, we will consider whetherthe submitted
information is excepted under these sections.

Section 552.101 excepts from disclosure "information considered to be confidential by law,
either constitutional, statutory, or by judicial decision." This section encompasses
information protected by other statutes, including section 261.201 ofthe Government Code.
Section 261.201(a) provides as follows:

The following information is confidential, is not subject to public release
under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency:

(l) a report of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, and working papers used or developed in
an investigation under this chapter or in providing services as a result
of an investigation.

Fam. Code § 261.201(a). Exhibits 6, 8, 9, and 10 consist of files, reports, records,
communications, or working papers used or developed in investigations under chapter 261;
therefore, this information is within the scope of section 261.201. You do not indicate that
the department has adopted a rule governing the release ofthis type ofinformation; therefore,
we assume that no such regulation exists. Based on this assumption, we conclude that
Exhibits 6, 8, 9, and 10 are confidential pursuantto section 261.201 ofthe Family Code, and
the department must withhold these exhibits under section 552.1 01 ofthe Government Code.
See Open Records Decision No. 440 at 2 (1986) (predecessor statute).

Section 552.101 also encompasses the Medical Practice Act (the "MPA"), subtitle B oftitle 3
of the Occupations Code. Section 159.002 of the MPA provides in part the following:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.
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(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § I59.002(b), (c). Medical records must be released upon the patient's signed,
written consent, provided that the consent specifies (I) the information to be covered by the
release, (2) reasons or purposes for the release, and (3) the person to whom the information
is to be released. Id. §§ 159.004, 159.005. Section 159.002(c) also requires that any
subsequent release of medical records be consistent with the purposes for which the
governmental body obtained the records. Open Records Decision No. 565 at 7 (1990).
Medical records may be released only as provided under the MPA. Open Records Decision
No. 598 (1991). We have marked the portion of the submitted information that constitutes
medical records and that may only be released in accordance with the MPA.

Section 552.101 also encompasses criminal history record information ("CHRl") that is
generated by the National Crime Information Center or by the Texas Crime Information
Center is confidential. Title 28, part 20 of the Code of Federal Regulations governs the
release of CHRI that states obtain from the federal government or other states. ORD 565.
The federal regulations allow each state to follow its individual law with respect to CHRI it
generates. Id. Section 411.083 of the Government Code deems confidential CHRI that the
Department of Public Safety ("DPS") maintains, except that the DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov't
Code § 411.083.

Sections 411.083(b)(l) and 411.089(a) authorize a criminal justice agency to obtain CHRl,
but a criminal justice agency may not release CHRl except to another criminal justice agency
for a criminal justice purpose. Id. § 411.089(b)(I). Other entities specified in chapter 411
of the Government Code are entitled to obtain CHRI from DPS or another criminal justice
agency; however, those entities may not release CHRl except as provided by chapter 411.
See generally id. §§ 411.090-411.127. Thus, any CHRI generated by the federal government
or another state may not be made available to the requestor except in accordance with federal
regulations. See Open Records Decision No. 565 (1990). The department must withhold the
information we have marked under section 552.101 ofthe Government Code in conjunction
with chapter 411 of the Government Code and federal law.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that (I) contains highly intimate or embarrassing facts the publication ofwhich
would be highly objectionable to a reasonable person and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
demonstrated. Id. at 681-82. This office has found that the following types of information
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are excepted from required public disclosure under common-law privacy: some kinds of
medical information or information indicating disabilities or specific illnesses, see Open
Records Decision Nos. 470 (1987) (illness from severe emotional andjob-related stress), 455
(1987) (prescription drugs, illnesses, operations, and physical handicaps); personal financial
information not relating to the financial transaction between an individual and a
governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990); and identities
of victims of sexual abuse, see Open Records Decision Nos. 440 (1986), 393
(1983), 339 (1982). In addition, a compilation of an individual's criminal history record
information is highly embarrassing information, the publication of which would be highly
objectionable to a reasonable person. Cf US Dep 't ofJustice v. Reporters Comm. for
Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding
individual's privacy interest, court recognized distinction between public records found in
courthouse tiles and local police stations and compiled summary of information and noted
that individual has significant privacy interest in compilation of one's criminal history).
Furthermore, we find that a compilation of a private citizen's criminal history is generally
not oflegitimate concern to the public. We have marked the information that is confidential
under common-law privacy and that the department must withhold under section 552.101.

The department asserts that the remaining information in Exhibit 11 is excepted under
section 552.108 of the Government Code. Section 552.108(a)(2) excepts from disclosure
information concerning an investigation that concluded in a result other than conviction or
deferred adjudication. A governmental body claiming section 552.108(a)(2) must
demonstrate that the requested information relates to a criminal investigation that has
concluded in a final result other than a conviction or deferred adjudication. You state that
Exhibit 11 pertains to a sexual-assault case that concluded in a result other than conviction
or deferred adjudication. Therefore, we agree that section 552.108(a)(2) is applicable to this
information.

Section 552.108 does not except basic information about an arrested person, an arrest, or a
crime. Gov't Code § 552.108(c). We believe such basic information refers to the
information held to be public in Houston Chronicle Publishing Co. v. City ofHouston, 531
S.W.2d 177(Tex. App.-Houston [14th Dist.] 1975), writ ref'dn.r.e., 536 S.W.2d 559 (Tex.
1976). Basic information includes the identification and description of the complainant.
Open Records Decision No. 127 (1976). However, information tending to identify the sexual
assault victim is private and must be withheld. See Gov't Code § 552.101; Indus.
Found, 540 S.W.2d at 683; ORD 393, 339. As discussed above, we have marked under
section 552.101 in conjunction with common-law privacy the information in Exhibit II that
identifies the victim in the basic information, and this must not be released as basic
information. The remaining basic information must be released to the requestor. The
department may withhold the remaining information in Exhibit 11 under
section 552.108(a)(2).
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We note that section 552.117 of the Government Code may be applicable to some of the
remaining information. Section 552.117(a)(l) excepts from disclosure the current and
former home addresses and telephone numbers, social security numbers, and family member
information ofcurrent or former officials or employees ofa governmental body who request
that this information be kept confidential under section 552.024 of the Government Code.
But a pager, fax, or cell phone number provided to an employee at public expense may not
be withheld under section 552.117. See Open Records Decision No. 506 at 5-7 (1988)
(statutory predecessor to section 552.117 not applicable to cellular mobile phone numbers
provided and paid for by governmental body and intended for offieial use). Whether
information is protected by section 552.117(a)(I) must be determined at the time the request
for it is made. See Open Reeords Decision No. 530 at 5 (1989). Pursuant to
section 552.117(a)(1), the department must withhold this personal information that pertains
to a current or former employee of the department who elected, prior to the department's
receipt of the request for information, to keep such information confidential. Such
information may not be withheld for individuals who did not make a timely election. We
have marked information that must be withheld if section 552.117 applies.

We note that some of the remaining information is excepted under section 552.130 of the
Government Code, which provides that information relating to a motor vehicle operator's
license, driver's license, motor vehicle title, or registration issued by a Texas agency is
excepted from public release. Gov't Code § 552.130(a)(l), (2). The department must
withhold the Texas motor vehicle record information we have marked under section 552.130.

Finally, we note that some of the materials at issue may be protected by copyright. A
custodian ofpublic records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id. If a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member of the public assumes the duty of compliance with the
copyright law and the risk of a copyright infringement suit. See Open Records Decision
No. 550 (1990).

To conclude, the department must withhold Exhibits 6, 8, 9, and 10 under section 552.101
of the Government Code in conjunction with section 261.201 of the Family Code. The
department must also withhold the information marked under section 552.1Olin conjunction
with the MPA, chapter 411 of the Government Code and federal law, and common-law
privacy, including the identifying information of the complainant in the basic information
in Exhibit 11. The department must withhold the information marked under section 552.117
ofthe Goverrunent Code ifthe employees at issue timely elected to withhold that information
and the Texas motor vehicle record information marked under section 552.130 of the
Government Code. With the exception ofthe remaining basic information, the department
may withhold Exhibit 11 under section 552.108 of the Government Code. The department
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must release the remaining information, but any copyrighted information may only be
released in accordance with copyright law.'

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforee this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the govemmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. ta § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the govemmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

'We note thatthe submitted information contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person's social security number from
public release without thenecessityof requesting a decision from thisoffice under the Act.
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If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
ofthe date of this ruling.

Sincerely,

JaJt~all
A~~~ant Attorney General
Open Records Division

JLC/jh

Ref: ID# 296643

Ene. Submitted documents

c: Mr. Steve McVicker
Houston Chronicle
P.O. Box 4260
Houston, Texas 77210
(w/o enclosures)

Mr. Joseph R. Larsen
Counsel to Steve McVicker - Houston Chronicle
Ogden, Gibson, Broocks & Longoria, L.L.P.
711 Louisiana
Houston, Texas 77002
(w/o enclosures)


