
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

December 27, 2007

Mr. Ricardo Rodriguez
Schwartz & Eichelbaum, P.C.
4201 West Parmer Lane, Suite Al 00
Austin, Texas 78727

0R2007-17005

Dear Mr. Rodriguez:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 298027.

The Premont Independent School District (the "district"), which you represent, received a
request from an investigator for the Texas Education Agency (the "TEA") for information
pertaining to a specified former employee. You state that the district will release some ofthe
requested information. You claimthat the submitted information is excepted from disclosure
under sections 552.101 and 552.107 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information. 1

Initially, we must address the district's obligations under section 552.301 ofthe Government
Code, which prescribes the procedures that a governmental body must follow in asking this
office to decide whether requested information is excepted from public disclosure. Pursuant
to section 552.30 1(b), a governmental body must ask for a decision from this office and state
the exceptions that apply within ten business days ofreceiving the written request. See Gov't
Code § 552.301(a), (b). You state that the district received the request for information on

lWe assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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October 3, 2007. However, you did not request a ruling from this office until
October 18, 2007. Thus, the district failed to comply with the procedural requirements
mandated by section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the procedural requirements ofsection 552.301results in the legal presumption
that the requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See Gov't
Code § 552.302; Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.
Austin 1990, no writ); Open Records Decision No. 319 (1982). A compelling reason exists
when third-party interests are at stake or when information is confidential under other law.
Open Records Decision No. 150 (1977). Although you raise section 552.107 of the
Government Code as an exception to disclosure of the information at issue, this exception
is discretionary in nature. It serves only to protect a governmental body's interests and may
be waived; as such, section 552.107 does not constitute a compelling reason to withhold
information for the purpose of section 552.302. See Open Records Decision Nos. 663 at 5
(1999) (governmental body may waive section 552.107); 665 at 2 n.5 (2000) (discretionary
exceptions in general). Accordingly, the district may not withhold the information at issue
pursuant to section 552.107 of the Government Code. However, section 552.101 of the
Government Code can provide a compelling reason for non-disclosure; therefore, we will
consider the district's claim under this exception.

Section 552.101 of the Government Code excepts from public disclosure "information
considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code § 552.101. Section 552.101 encompasses information protected by other
statutes, such as section 21.355 of the Education Code. Section 21.355 provides that "a
document evaluating the performance of a teacher or administrator is confidential." Educ.
Code § 21.355. In addition, the court has concluded a written reprimand constitutes an
evaluation for purposes of section 21.355. See North East Indep. Sch. Dist. v. Abbott, 212
S.W.3d 364 (Tex. App.-Austin 2006, no pet.). This office has interpreted this section to
apply to any document that evaluates, as that term is commonly understood, the performance
of a teacher or administrator. Open Records Decision No. 643 (1996). In Open Records
Decision No. 643, we determined that the word "administrator" in section 21.355 means a
person who is required to and does in fact hold an administrator's certificate under
subchapter B of chapter 21 of the Education Code and is performing the functions of an
administrator, as that term is commonly defined, at the time of the evaluation.Id.

Thus, provided the former employee at issue was required to hold and did hold the
appropriate certificate and was an administrator at the time ofthe submitted evaluations, we
conclude that the district must withhold portions of the information in Exhibits Band C
under section 552.101 of the Government Code in conjunction with section 21.355 of the
Education Code. However, we conclude that the blank evaluation forms and self appraisal
forms do not evaluate the former employee for purposes of section 21.355. Therefore, the



Mr. Ricardo Rodriguez- Page 3

district may not withhold this information, which we have marked for release, under
section 552.101 of the Government Code in conjunction with section 21.355 of the
Education Code.

The requestor states, however, that he is seeking this information under the authority
provided to the State Board for Educator Certification ("SBEC") by section 249.14 oftitle 19
of the Texas Administrative Code.' Accordingly, we will consider whether section 249.14
of title 19 of the Texas Administrative Code permits TEA to obtain information that is
otherwise protected bythe exception discussed above. See Open Records Decision No. 451
at 4 (1986) (specific access provision prevails over generally applicable exception to public
disclosure).

Chapter 249 oftitle 19of the Texas Administrative Code governs disciplinary proceedings,
sanctions, and contested cases involving SBEC. See 19 T.A.C. § 249.1. Section 249.14
provides in relevant part:

(a) Staff[ofTEA] may obtain and investigate information concerning alleged
improper conduct by an educator, applicant, examinee, or other person
subject to this chapter that would warrant the board denying reliefto or taking
disciplinary action against the person or certificate.

(c) The executive director and staff may also obtain and act on other
information providing grounds for investigation and possible action under
this chapter.

19 T.A.C. § 249.14. We note that these regulations do not specifically grant access to
information subject to section 21.355 of the Education Code. We further note that
section 21.355 of the Education Code has its own access provision governing release of
information. Generally, ifconfidentialityprovisions or another statute specifically authorize
release of information under certain circumstances or to particular entities, then the
information may only be released or transferred in accordance therewith. In Attorney
General Opinion GA-0055, this office ruled that the SBEC is not entitled to access teacher
appraisals made confidential by section 21.355 ofthe Education Code where section 21.352
of the Education Code expressly authorizes limited release of appraisals to other school

2Chapter 21 of the Education Code authorizes SBEC to regulate and oversee all aspects of the
certification, continuing education, and standards of conduct of public school educators. See Educ. Code
§ 21.031(a). Section 21.041 of the Education Code states that SBEC may "provide for disciplinary
proceedings, including the suspension or revocation of an educator certificate, as provided by Chapter 2001,
Government Code." Id. §21.041 (b)(7). Section 21.041 also authorizes SBEC to "adopt rules as necessary for
its own procedures." Id. § 21.041 (a).
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districts in connection with teachers' employment applications. Attorney General Opinion
GA-0055 at 3-4 (2003). We therefore conclude that, notwithstanding the provisions of
section 249.14, and provided the former employee at issue was required to hold and did hold
the appropriate certificate and was an administrator at the time ofthe submitted evaluations,
the district must withhold Exhibits Band C, except where we have marked for release, under
section 552.101 of the Government Code in conjunction with section 21.355 of the
Education Code. See also Open Records Decision No. 629 (1994) (provision of Bingo
Enabling Act that specifically provided for non-disclosure of information obtained in
connection with examination of books and records of applicant or licensee prevailed over
provision that generally provided for public access to applications, returns, reports,
statements and audits submitted to or conducted by Texas Alcoholic Beverage Commission).
The remaining submitted information must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
ld. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and, the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling.
ld. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. ld. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.- Austin 1992, no writ).
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Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

ennifer Luttrall
Assistant Attorney General
Open Records Division

JL/eeg

Ref: ID# 298027

Enc. Submitted documents

c: Mr. Ruben Diaz
Criminal History Manager
Office of Investigations
Texas Education Agency
1701 North Congress Avenue
Austin, Texas 78701-1494

_(w/o enclosures)


