
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

December 28, 2007

Ms. Betsy Hall Bender
Attorney at Law
P.O. Box 26715
Austin, Texas 78755-0715

0R2007-17081

Dear Ms. Bender:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 298172.

The West Orange-Cove Independent School District (the "district"), which you represent,
received a request for all information pertaining to a complaint filed with the United States
Department ofJustice, Office ofCivil Rights, and the resolution ofthat complaint. You state
that you have released some of the information to the requestor. You claim that the
submitted information is excepted from disclosure under sections 552.101,552.103,552.111,
552.114, and 552.122 ofthe Government Code, as well as the FamilyEducational Rights and
Privacy Act ("FERPA"), 20 U.S.C. § 1232(a).1 We have considered the exceptions you
claim and reviewed the submitted information.

Initially, we note that the United States Department ofEducation Family Policy Compliance
Office (the "DOE") has informed this office that FERPA does not permit state and local
educational authorities to disclose to this office, without parental consent, unredacted,
personally identifiable information contained in education records for the purpose of our
review in the open records ruling process under the Act? Consequently, state and local

'Although the district raises section 552.022 of the Government Code, that provision is not an
exception to disclosure. Rather, section 552.022 enumerates categories of information that are not excepted
from disclosure unless they are expressly confidential under other law. See Gov't Code § 552.022. Further,
although the district also asserts section 552.111, you provide no arguments explaining how this exception is
applicable to the submitted information. Accordingly, we do not address this exception. See Gov't
Code §§ 552.301, .302.

2A copy of this letter may be found on the attorney general's website,
http://www.oag.state.tx.us/opinopenlog_resources.shtml.
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educational authorities that receive a request for education records from a member of the
public under the Act must not submit education records to this office in unredacted form, that
is, in a form in which "personally identifiable information" is disclosed. See 34 C.F.R.
§ 99.3 (defining "personally identifiable information"). You have submitted redacted and
unredacted education records for our review. Because our office is prohibited from
reviewing these education records to determine the applicability of FERPA, we will not
address FERPA with respect to these records. Such determinations under FERPA must be
made by the educational authority in possession ofthe education records.' Accordingly, we
do not address your arguments under section 552.114 of the Government Code. See Gov't
Code §§ 552.026 (incorporating FERPA into the Act), 552.114 (excepting from disclosure
"student records"); Open Records Decision No. 539 (1990) (determining the same analysis
applies under section 552.114 of the Government Code and FERPA). We will, however,
address the applicability ofthe remaining claimed exceptions to the submitted information.

You claim that some of the information in Exhibit B is excepted from disclosure under
section 552.101 of the Government Code in conjunction with common law privacy.
Section 552.101 excepts from disclosure "information considered to be confidential by law,
either constitutional, statutory, or by judicial decision." Gov't Code § 552.101. This section
encompasses common law privacy, which protects information that is 1) highly intimate o~

embarrassing, such that its release would be highly objectionable to a reasonable person,
and 2) not oflegitimate concern to the public. Indus. Found. v. Tex. Indus. AccidentBd., 540
S.W.2d 668 (Tex. 1976). This office has found that the following types of information are
excepted from required public disclosure under common law privacy: some kinds ofmedical
information or information indicating disabilities or specific illnesses, see Open Records
Decision Nos. 470 (1987), 455 (1987( (prescription drugs, illnesses, operations and physical
handicaps). Upon review, we find that the district must withhold the information we have
marked in Exhibits Band C under section 552.101 of the Government Code in conjunction
with common law privacy.

You also contend that portions of Exhibit B are excepted from disclosure under
section 552.122. Section 552.122 of the Government Code excepts from disclosure "a test
item developed by a ... governmental body[.]" Id. § 552.122(b). In Open Records Decision
No. 626 (1994), this office determined that the term "test item" in section 552.122 includes
"any standard means by which an individual's or group's knowledge or ability in a particular
area is evaluated," but does not encompass evaluations of an employee's overall job
performance or suitability. Id. at 6. The question of whether specific information falls
within the scope of section 552.122(b) must be determined on a case-by-case basis. Id.
Traditionally, this office has applied section 552.122 where release of "test items" might
compromise the effectiveness of future examinations. Id. at 4-5; see also Open Records
Decision No. 118 (1976). Section 552.122 also protects the answers to test questions when

3Inthe future, if the district does obtain parental consent to submit unredacted education records, and
the district seeks a ruling from this office on the proper redaction ofthose education records in compliance with
FERPA, we will rule accordingly.
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the answers might reveal the questions themselves. See Attorney General Opinion JM-640
at 3 (1987); ORD 626 at 8. We find, however, that the information at issue does not
constitute test items for purposes of section 552.122(b). We therefore conclude that the
district may not withhold any of the information in Exhibit B under section 552.122 of the
Government Code.

You claim that Exhibit C is excepted from disclosure under section 552.103 of the
Government Code, the "litigation exception," which provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.103(a), (c). A governmental body that claims an exception to disclosure
under section 552.103 has the burden of providing relevant facts and documentation
sufficient to establish the applicability of this exception to the information that it seeks to
withhold. To meet this burden, the governmental body must demonstrate that (1) litigation
was pending or reasonably anticipated on the date ofits receipt ofthe request for information
and (2) the information at issue is related to the pending or anticipated litigation. See Univ.
ofTex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no pet.);
Heardv. Houston Post Co. , 684 S.W.2d210(Tex. App.-Houston [F'Dist.] 1984, writref'd
n.r.e.). Both elements of the test must be met in order for information to be excepted from
disclosure under section 552.103. See Open Records Decision No. 551 at 4 (1990). To
establish that litigation is reasonably anticipated, a governmental body must provide this
office with "concrete evidence showing that the claim that litigation may ensue is more than
mere conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is
reasonably anticipated must be determined on a case-by-case basis. ld

You state that Exhibit C pertains to the investigation, potential litigation, and resolution of
a complaint filed against the district by a parent with the United States Department ofJustice ,
Office of Civil Rights. However, the submitted documentation reflects that the complaint
was resolved prior to the receipt of the instant request-for information. Accordingly, you
have failed to establish that litigation is reasonably anticipated based on the Office of Civil
Rights complaint.
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This office has determined that contested case hearings that are conducted under the
Administrative Procedure Act (the "APA"), chapter 2001 of the Government Code, do
constitute litigation for purposes of section 552.103. You inform us that the requestor has
filed two grievances and a "Level Two" notice of appeal with the district. However, you
have not explained how the grievance process constitutes litigation of a judicial or quasi­
judicial nature for purposes of section 552.103. See generally Open Records Decision
No. 301 (1982) (discussing meaning of "litigation" under predecessor to section 552.103).
Thus, the district may not withhold Exhibit C under section 552.103 of the Government
Code.

Finally, we note that some ofthe submitted information appears to be protected by copyright.
A custodian of public records must comply with the copyright law and is not required to
furnish copies of records that are copyrighted. Attorney General Opinion JM-672 (1987).
A governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. ld If a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member ofthe public assumes the duty ofcompliance with the copyright
law ans the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

In summary, this ruling does not address the applicability of FERPA to the submitted
information. Should the district determine that all or portions ofthe submitted information
consist of"education records" that must be withheld under FERPA, the district must dispose
of that information in accordance with FERPA, rather than the Act. The district must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with common law privacy. The remaining information must be released to
the requestor, but any copyrighted information may only be released in accordance with
copyright law."

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301 (f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. ld. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
ld. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the

4Wenote that the submitted information contains a social security number. Section 552.147(b) ofthe
Government Code authorizes a governmental body to redact a living person's social security number from
public release without the necessity of requesting a decision from this office under the Act.
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governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
ld. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. ld. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id: § 552.321(a); Texas Dep 't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely, ~

l:!::Mil~
Assistant Attorney General
Open Records Division

JM/jh

Ref: ID# 298172
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