
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

January 2, 2008

Ms. Laura Pfefferle
Assistant General Counsel
Texas Depmin1ent of State Health Services
1100 West 49th Street
Austin, Texas 78756

0R2008-00032

Dear Ms. Pfefferle:

You ask whether certain inforn1ation is subject to required public disclosure under the
Public Infor111ation Act (the "Act"), chapter 552 ofthe Govenlnlent Code. Your request was
assigned ID# 298647.

The Texas Departnlent of State Health Services (the "departn1ent") received a request for
"all instances where the [departnlent] has successfully prosecuted any individual or con1pany
for violation of25 TAC § 295.305(a), fronl the tinle of the regulation's enactnlent until the
present," as well as "the circunlstances sun'ounding the prosecution" and "the full extent of
each penalty inlposed." You clainl that portions of the requested infonnation are excepted
fronl disclosure under sections 552.101,552.107,552.130,552.136, and 552.137 of the
Govenlnlent Code. We have considered the exceptions you clainl and reviewed the
submitted infonnation.

Section 552.101 of the Goverl11nent Code excepts fronl disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. The conlnl0n-law inforn1er's privilege, incorporated into the Act by
section 552.101, has long been recognized by Texas courts. See Aguilar v. State, 444
S.W.2d 935,937 (Tex. Crinl. App. 1969); Hawthorne v. State, 10 S.W.2d 724,725 (Tex.
Crinl. App. 1928). The infornler's privilege protects the identities ofindividuals who report
violations ofstatutes to the police or sinlilar law-enforcenlent agencies, as well as those who
repoli violations of statutes with civil or crin1inal penalties to "adn1inistrative officials
having a duty of inspection or of law enforcen1ent within their particular spheres." Open
Records Decision No. 279 at 2 (1981) (citing Wign10re, Evidence, § 2374, at 767
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(McNaughton rev. ed. 1961 )). The privilege applies provided that the subject of the
infor111ation does not already know the infonller's identity. Open Records Decision Nos. 515
at 3 (1988), 208 at 1-2 (1978).

You inforl1l us that the individuals you have nlat'ked reported alleged violations of
section 295.305 oftitle 25 of the Texas Adnlinistrative Code to the departnlent, which is the
agency charged with enforcing the statute. Based on your representations and our review,
we agree that the infonllation identifying the conlplainants in these cases would generally
be protected under the infornler's privilege. In this instance, however, the sublnitted
infornlation shows that the subjects of the conlplaints know the identities of the
conlplainants at issue. Thus, the conlplainants' identifying infornlation ll1ay not be withheld
pursuant to section 552.101 in conjunction with the infornler's privilege.

Section 552.1 07(1) of the GoVe111nlent Code protects infornlation within the attorney-client
privilege. When asserting the attorney-client privilege under section 552.107, a
governnlental body has the burden of providing the necessary facts to denlonstrate the
elenlents of the privilege in order to withhold the infornlation at issue. Open Records
Decision No. 676 at 6-7 (2002). First, a governnlental body nlust delnonstrate that the
infonllation constitutes or docunlents a conl1nunication. Id. at 7. Second, the
conlnlunication nlust have been nlade "for the purpose of facilitating the rendition of
professional legal services" to the client govenlnlental body. TEX. R. EvrD. 503(b)(1). The
privilege does not apply when an att0111ey or representative is involved in sonle capacity
other than that of providing or facilitating professional legal services to the client
governnlental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340
(Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if
attorney acting in capacity other than that ofattorney). Governnlental attorneys often act in
capacities other than that ofprofessional legal counsel, such as adnlinistrators, investigators,
or nlanagers. Thus, the nlere fact that a conlnlunication involves an attorney for the
governnlent does not denlonstrate this elelnent. Third, the privilege applies only to
C0111nlUnications between or anlong clients, client representatives, lawyers, and lawyer
representatives. TEX. R. EvrD. 503(b)(1 )(A)-(E). Thus, a governlllental body nlust infornl
this office of the identities and capacities of the individuals to whonl each conl111unication
at issue has been nlade. Lastly, the atto111ey-client privilege applies only to a cOl~fidential

conlnlunication, id. 503(b)(1), nleaning it was "not intended to be disclosed to third persons
other than those to whonl disclosure is nlade in furtherance of the reildition ofprofessional
legal services to the client or those reasonably necessary for the translnission of the
conlnlunication." Id.503(a)(5).

Whether a conlnlunication nleets this definition depends on the intent ofthe parties involved
at the tinle the infornlation was conlnlunicated. Osborne v. Johnson, 954 S.W.2d 180, 184
(Tex. App.-Waco 1997, no writ). Moreover, because the client nlay elect to waive the
privilege at any tilne, a governnlental body nlust explain that the confidentiality of a
comnlunication has been nlaintained. Section 552.107(1) generally excepts all entire
COllllllunication that is denlonstrated to be protected by the attorney-client privilege unless
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otherwise waived by the governn1ental body. See Huie v. DeShazo, 922 S.W.2d 920, 923
(Tex. 1996) (privilege extends to entire con1n1unication, including facts contained therein).

You state that a portion of the subl11itted infonl1ation consists of inten1al c0111n1unications
between depmin1ent progra111 staff and the Deputy General Counsel and General Counsel
regarding a specified con1plaint. You indicate that the infor111ation at issue was n1ade for the
purpose ofrendering legal services to the departn1ent. You assert that these c0111n1unications
were intended to be confidential and that the attorney-client privilege has 110t been waived.
Based· on your represe11tations and our review, we agree that the inforn1ation you have
n1m-ked is protected by the attorney-client privilege and n1ay be withheld under
section 552.107 of the Governn1ent Code. l

Section 552.130 ofthe Governn1entCode excepts fron1 disclosure "inforn1ation [thatJ relates
to... a n10tor vehicle operator's or driver's license or pern1it issued by an agency of this
state [orJ a l11otor vehicle title or registration issued by an agency of this state." Gov't
Code § 552.130. Accordingly, the depart111ent lnust withhold the Texas 1110tor vehicle record
infonnation you have n1aI'ked pursuant to section 552.130 of the Goven1n1ent Code.

Section 552.136 of the Governlnent Code provides:

(a) In this section, "access device" n1eans a card, plate, code, account
nun1ber, personal identification nUlnber, electronic serial nUlnber, n10bile
identification nun1ber, or other telecon1111unications service, equipn1ent, or
instrun1ent identifier or n1eans ofaccount access that alone or in conjunction
with another access device n1ay be used to:

(1) obtain n10ney, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrun1ent.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device nUll1ber that is collected, assen1bled, or
lnaintained by or for a governll1ental body is confidential.

Id. § 552.136. Upon review, we agree that the account nun1bel:s you have 111arked n1ust be
withheld under section 552.136 of the Governll1ent Code.

Finally, you assert that the e-ll1ail addresses you have n1m'ked are excepted under
section 552.137 of the GovenU11ent Code. Section 552.137 excepts fron1 disclosure "an

lAs our ruling is dispositive, we need not address your argument under section 552.137 with regard
to this information.
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e-n1ail address of a Inen1ber of the public that is provided for the purpose of con1n1unicating
electronically with a governillental body" unless the 111en1ber of the public consents to its
release or the e-n1ail address is of a type specifically excluded by subsection (c). See
id. § 552.137(a)-(c). The n1arked e-illail addresses in the ren1aining infoll11ation are not of
a type specifically excluded by section 552.137(c). Therefore, the departn1entn1ust withhold
the e-n1ail addresses you have n1m'ked, except where we have Inarked for release, and the
additional e-n1ail addresses we have n1m'ked in accordance with section 552.137 unless the
departInent receives consent for their release.

In sun1111ary, the departn1ent Inay withhold the inforn1ation you have 111arked under
section 552.107 ofthe Govell1n1ent Code. The depart111ent nlust withhold the 111m'ked Texas
nlotorvehicle record infonnatio11 under section 552.130, the n1m'ked accountnunlbers under
section 552.136, and the n1m'ked e-nlail addresses under section 552.137 unless the
departIllent receives consent for their release. The relnaining infonnation must be released
to the requestor.

This letter ruling is lilnited to the particular records at issue in this request and lin1ited to the
facts as presented to us; therefore, this ruling nlust not be relied upon as a previous
detennination regarding any other records or any other circumstances.

This. ruling triggers in1poliant deadlines regarding the rights and responsibilities of the
goVe111n1entai body and of the requestor. For exanlple, goVel1lnlental bodies are prohibited
fron1 asking the attOl1ley general to reconsider this ruling. Gov't Code § 552.301(f). If the
govellln1ental body wants to challenge this ruling, the govelllnlental body nlust file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governnlental body nlust file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governn1ental body does not appeal this ruling and the
goVel1lnlental body does not conlply with it, then both the requestor and the attollley
general have the right to file suit against the govelllnlental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governnlental body to release all or part of the requested
infornlation, the governnlental body is responsible for taking the next step. Based on the
statute, the attollley general expects that, upon receiving this ruling, the govellllnental body
will either release the public records pronlptly pursuant to section 552.221(a) of the
GoVel11111ent Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Govern11lent Code. If the governnlental body fails to do one of these things, then the
requestor should repOli that failure to the attorney general's Open Govelnn1ent Hotline,
toll free, at (877) 673-6839. The requestor nlay also file a con1plaint with the district or
countyattollley. Id. § 552.3215(e).

If this ruling requires or pernlits the goVel1lnlental body to withhold all or sonle of the
requested infollnation, the requestor can challenge that decision by suing the govenln1ental
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body. Id. § 552.321(a); Texas Dep't o.f Pub. S(~fety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please ren1en1ber that under the Act the release of infonnation triggers celiain procedures
for costs and charges to the requestor. Ifrecords are released in con1pliance with this ruling,
be sure that all charges for the inforn1ation are at or below the legal aI110unts. Questions or
cOll1plaints about over-charging n1ust be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governn1ental body, the requestor, or any other person has questions or con1n1ents
about this ruling, they ll1ay contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any con1n1ents within 10 calendar days
of the date of this ruling.

Sincerely,

19?~C(CV~UO~
~ ',.'/

Jordan Johnson
Assistant Attorney General
Open Records Division

JJ/n1cf

Ref: ID# 298647

Ene. Subn1itted docun1ents

c: Ms. Katherine Kosub
The O'Quinn Law firn1
2300 Lyric Centre Building
440 Louisiana
Houston, Texas 77002
(w/o enclosures)


