
ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

January 3, 2008

Ms. Kristy J. Orr
Assistant City Attorney
City of Houston
P.O. Box 1562
Houston, Texas 77251-1562

0R2008-00085

Dear Ms. Orr:

You ask whether certain inforIl1ation is subject to required public disclosure under the
Public Infor111ation Act (the "Act"), chapter 552 ofthe Governll1ent Code. Your request was
assigned ID# 299106.

The City ofHouston (the "city") received a request for the "study done on the C0l11puter and
software systel11 at [the city's] court systenl." You take no position regarding the public
availability of the requested inforIl1ation, but state that release of the Subll1itted infornlation
nlay inlplicate third party proprietary interests. Thus, pursuant to section 552.305 of the
Governnlent Code, you have l10tified the MITRE Corporatiol1 ("MITRE"), the interested
party, of this request for infonllation and of its right to subl11it argUl11ents to this office as to
why the requested infornlation should not be released. See Gov't Code § 552.305(d); Open
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 pernlitted
governmental body to rely on interested third party to raise and explain applicability of
exception to disclosure under certain circU111stances). We have considered the subnlitted
argUl11ents and have reviewed the infornlation you subnlitted.

MITRE explains that, in connection with its agreell1ent with the city, it entered into an
agreelnent with a third party, MAXIMUS, Inc. ("MAXIMUS"), "in order to receive
MAXIMUS proprietary infornlation required for MITRE to perfornl its duties." MITRE
states that it has 111ade the infonl1ation at issue available to MAXIMUS to provide
MAXIMUS the opportunity to identify infornlation the conlpany clainls is proprietary or
confidential. MITRE contends that portions of the subnlitted information are proprietary
infornlation of MAXIMUS and excepted fronl disclosure under section 552.110 of the

POST OFfICE Box 12548, AUSTJN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAC.STATE.TX.US

/III Eqllal EmploYlileilt Opportullity Employ"r. l'riJitNI OJi Rfcyclcrll'a/,"I



Ms. Kristy 1. Orr - Page 2

Governn1ent Code. Section 552.110 of the Goverl1l11ent Code protects (1) trade secrets
and (2) con1lnercial or financial infon11ation the disclosure ofwhich would cause substantial
con1petitive hann to the person fron1 vvhon1 the inforn1ation was obtained. See Gov't
Code § 552.11 O(a), (b).

Section 552.110(a) protects the property interests of private parties by excepting froln
disclosure trade secrets obtained froln a person and privileged or confidential by statute or
judicial decision. See Gov't Code § 552.11 O(a). A "trade secret"

lnay consist of any fonnula, pattern, device or con1pilation of infonnation
which is used in one's business, and which gives [one] an opportunity to
obtain an advantage over con1petitors who do not know or use it. It n1ay be
a forn1ula for a chen1ical con1pound, a process of lnanufacturing, treating or
preserving lnaterials, a patten1 for a ll1achine or other device, or a list of
custon1ers. It differs frOln other secret inforn1ation in a business in that it is
not sin1ply il1fon11ation as to single or ephen1eral events in the conduct ofthe
business, as for exarnple the an10unt or other tenl1S of a secret bid for a
contract or the salary of certain en1ployees .... A trade secret is a process
or device for continuous use in the operation of the business. Generally it
relates to the production of goods, as for exall1ple, a n1achine or forn1ula for
the production of an article. It ll1ay, however, relate to the sale of goods or
to other operations in the business, such as a code for detenl1ining discounts,
rebates or other concessions in a price list or catalogue, or a list of
specialized custOll1ers, or a n1ethod of bookkeeping or other office
ll1anagen1ent.

RESTATEMENT OF TORTS § 757 cn1t. b (1939); see also Hyde Corp. v. H~iffines, 314
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980), 232 (1979), 217
(1978).

There are six factors to be assessed in detern1ining whether inforn1ation qualifies as a trade
secret:

(1) the extent to which the infonl1ation is known outside of [the con1pany's]
business;

(2) the extent to which it is known by ell1ployees and others involved in [the
con1pany's] business;

(3) the extent of n1easures taken by [the con1pany] to guard the secrecy of
the inforn1ation;

(4) the value of the infor111ation to [the con1pany] and to [its] con1petitors;
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(5) the anlount ofeffort or nloney expended by [the conlpany] in developing
this infonnation; and

(6) the ease or difficulty with which the infornlation could be properly
acquired or duplicated by others.

RESTATEMENT OF TORTS § 757 cnlt. b (1939); see also Open Records Decision No. 232
(1979). This office 11lust accept a clainl that infonnation subject to the Act is excepted as
a trade secret if a primafacie case for exenlption is lnade and no argunlent is subnlitted that
rebuts the clain1 as a n1atter of law. Open Records Decision No. 552 (1990). However, we
cannot conclude that section 552.11 O(a) is applicable unless it has been shown that the
infornlation nleets the definition of a trade secret and the necessary factors have been
denl0nstrated to establish a trade secret clain1. Open Records Decision No. 402 (1983).

Section 552.11 O(b) protects "[c]on1lnercial or financial infonnation for which it is
denl0nstrated based on specific factual evidence that disclosure would cause substantial
c0111petitive han11 to the person fron1 whonl the infonnation was obtained[.]" Gov't
Code § 552.11 O(b). This exception to disclosure requires a specific factual or evidentiary
showing, not conclusory or generalized allegations, that substantial con1petitive injury would
likely result fron1 release of the infor111ation at issue. Id. § 552.11 O(b); see also National
Parks & Conservation Ass 'n v. Morton, 498 F.2d 765 (D.C. Cir. 1974); Open Records
Decision No. 661 (1999).

Upon review, we find that MITRE has failed to n1ake a prima facie case that any of the
subn1itted infor111ation constitutes a trade secret. Thus, no portion of the subn1itted
infornlation nlay be withheld under section 552.11 O(a). We also find that MITRE has Inade
only conclusory allegations and has provided no specific factual or evidentiary sho\ving to
support its allegations that release of the infonnation at issue would cause either MITRE or
MAXIMUS substantial con1petitive injury. See Gov't Code § 552.110; see also, e.g., Open
Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of con1n1ercial or financial
infonnation, party n1ust show by specific factual evidence, not conclusory or generalized
allegations, that release of requested infonnation would cause that party substantial
conlpetitive harn1), 509 at 5 (1988) (because costs, bid specifications, and circun1stances
would change for future contracts, asseliion that release of bid proposal n1ight give
conlpetitor unfair advantage on future contracts is too speculative), 319 at 3 (1982)
(inforn1ation i'elating to organization and personnel, 111arket studies, and qualifications not
ordinarily excepted fr0111 disclosure under statutory predecessor to section 552.110). Thus,
no pOliion of the subn1itted inforn1ationlnay be withheld under section 552.11 O(b).

We note that son1e of the Subll1itted infonnation appears to be protected by copyright. A
governnlental body lnust allow inspection of copyrighted inforn1ation unless an exception
to disclosure applies to the inforn1ation. See Attorney General Opinion JM-672 (1987). An
officer for public inforn1ation also nlust conlply with copyright law, however, and is not
required to funlish copies of copyrighted infonnation. Id. A nlen1ber of the public who
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wishes to nlake copies of copyrighted infornlation ll1ust do so unassisted by the
governl11ental body. In nlaking copies, the l11ember of the public assunles the duty of
conlpliance with the copyright law and the risk of a copyright infringenlent suit. See Open
Records Decision No. 550 at 8-9 (1990). Thus, the subnlitted infonllation nlust be released;
however, any infonl1ation that is protected by copyright nlust be released in accordance with
copyright law.

This letter ruling is lil11ited to the patiicular records at issue in this request and lil11ited to the
facts as presented to us; therefore, this ruling nlust not be relied upon as a previous
deten11ination regarding any other records or any other circunlstances.

This ruling triggers il11portant deadlines regarding the rights and responsibilities of the
govenlnlel1tal body and of the requestor. For exanlple, govenl111ental bodies are prohibited
fronl asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governnlental body wants to challenge this ruling, the governnlental body nlust file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governnlental body nlust file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governl11ental body does not appeal this ruling and the
govenlnlental body does not conlply with it, then both the requestor and the attonley
general have the right to file suit against the govel11nlental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the govelll11lental body to release all or part of the requested
infornlation, the govenlnlelltal body is responsible for taking the next step. Based on the
statute, the attonley general expects that, upon receiving this ruling, the governnlental body
will either release the public records pronlptly pursuant to section 552.221(a) of the
Governnlent Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Governl11ent Code. If the governnlental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Opeh Governnlent Hotline,
toll free, at (877) 673-6839. The requestor nlay also file a conlplaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or pernlits the governnlental body to withhold all or sonle of the
requested infoffilation, the requestor can challenge that decision by suing the govelllinental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408,411
(Tex. App.-Austin 1992, no writ).

Please rel11enlber that under the Act the release of infornlation triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in cOlllpliance with this ruling,
be sure that all charges for the infornlation are at or below the legal anl0unts. Questions or
conlplaints about over-charging nlust be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.
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If the govenlnlental body, the requestor, or any other person has questions or conl111ents
about this ruling, they nlay contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any conl111ents within 10 calendar days
of the date of this ruling.

Sincerely,

,,"---

./'I'
C/,-.~/I\

Cindy Nettles
Assistant Attorney General
Open Records Division

CNhncf

Ref: ID# 299106

Enc. Subnlitted docunlents

c: Mr. Isiah Carey
Fox 26 News
cia Ms. Kristy J. Orr
P.O. Box 1562
Houston, Texas 77251-1562
(w/o enclosures)

Mr. Robert Blount, J1'.
MITRE Corporation
7323 Highway 90 West, Suite 402
San Antonio, Texas 78227
(w/o enclosures)


