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Dear Ms. Maresh:

You ask whether certain infornlation is subject to required public disclosure under the
Public Inforn1ation Act (the "Act"), chapter 552 ofthe Goveffilnent Code. Yourrequestwas
assigned ID# 299057.

The Manor Independent School District (the "district") received a request for (1) all
information regarding the suspension ofa named en1ployee and (2) all infonnation pertaining
to how a narned individual gained access to a school facility on a specified date. You state
that some of the requested infoffi1ation will be released to the requestor. You claim that the
subn1itted infonnation is excepted fron1 disclosure under sections 552.101, 552.102,
and 552.111 of the Govelnn1ent Code. We have considered the exceptions you c1ain1 and
reviewed the submitted infoffi1ation.

Section 552.101 of the Governn1ent Code excepts fron1 disclosure "inforn1ation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses section21.355 ofthe Education Code, which
provides, "[a] document evaluating the perfonnance of a teacher or adlninistrator is
confidential." Educ. Code § 21.355. In addition, the couli has concluded a written
reprimand constitutes an evaluation for purposes of section 21.355 because "it reflects the
principal 'sjudgn1entregarding [a teacher's] actions, gives corrective direction, and provides
for further review." North East Indep. Sch. Dist. v. Abbott, 212 S.W.3d 364
(Tex. App.-Austin 2006, no pet.). This office has interpreted this section to apply to any
document that evaluates, as that ternl is con1nl0nly understood, the perfomlance ofa teacher
or adillinistrator. Open Records Decision No. 643 (1996). This office has deteffilined that

'POST OHleE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 \X!W\Xf.OAG.STATE.TX.US

Jin Eqflal Employment Opportflnity Employer· Printed on Recycled Paper



Ms. Marquette Maresh - Page 2

a teacher is son1eone who is required to hold and does hold a certificate or peffi1it required
under chapter 21 ofthe Education Code and is teaching at the tin1e ofthe evaluation. Id. We
also detern1ined that the word "adn1inistrator" in section 21.355 n1eans a person who is
required to and does in fact hold an adn1inistrator's celiificate under subchapter B of
chapter 21 ofthe Education Code and is perforn1ing the functions ofan administrator, as that
tenn is commonly defined, at the tilne of the evaluation. Id.

You contend that Exhibits 3,4, and 6 pertain to the superintendent's judgn1ents ofa cunent
district en1ployee' s actions and provides directives related to the en1ployee's future
perfolmance. You also indicate that the district employee holds a certificate required under
Chapter 21 of the Education Code. Having considered your argun1ent and reviewed the
information at issue, we find that none of the exhibits consists of an evaluation or a written
reprin1and as contemplated by section 21.355 or as interpreted by North East Indep. Sch.
Dist. Accordingly, the district may not withhold any ofthese exhibits under section 552.101
of the Government Code in conjunction with section 21.355 of the Education Code.

Next, section 552.102(a) of the Governn1ent Code excepts fron1 disclosure "inforn1ation in
a personnel file, the disclosure ofwhich would constitute a clearly unwarranted invasion of
personal privacy." Id. § 552.102. In Hubert v. Harte-Hanks Texas Newspapers, 652
S.W.2d 546 (Tex. App.-Austin 1983, writ rej'd n.r.e.), the court ruled that the test to be
applied to information clain1ed to be protected under section 552.102(a) is the same as the
test forn1ulated by the Texas Supren1e Court in Industrial Foundation v. Texas Industrial
Accident Board, 540 S.W.2d 668 (Tex. 1976), forinfoffi1ation claimed to be protected under
the doctrine of conlnlon law privacy as incorporated by section 552.101. Accordingly, we
will address your privacy claims under sections 552.101 and 552.102 together.

For information to be protected fron1 public disclosure by the con1monlaw right ofprivacy
under section 552.101, the information nlust meet the criteria set out in Industrial
Foundation. In Industrial Foundation, the Texas Suprenle Court stated that infoffilation is
excepted fron1 disclosure if (1) the infornlation contains highly intin1ate or embarrassing
facts, the release ofwhich would be highly objectionable to a reasonable person, and (2) the
infornlation is not of legitin1ate concern to the public. Id. at 685. The type of infoD11ation
considered intilnate and en1banassing by the Texas Supreme Court in Industrial Foundation
included infornlation relating to sexual assault, pregnancy, n1ental or physical abuse in the
workplace, illegitimate children, psychiatric treatment of n1ental disorders, attenlpted
suicide, and injuries to sexual organs. Id. at 683. However, there is a legitimate public
interest in the qualifications of a public enlployee and how that enlployee performs job
functions and satisfies employn1ent conditions. See generally Open Records Decision
Nos. 470 at 4 (1987) (public has legitilnate interest in job perforn1ance of public
employees), 444 (1986) (public has legitimate interest in knowing reasons for disnlissal,
denlotion, promotion, or resignation ofpublic employees), 423 at 2 (1984) (scope ofpublic
employee privacy is nanow). Therefore, the district n1ay not withhold any of the exhibits
from public disclosure based on the COlnnlon law right to privacy.



Ms. Marquette Maresh - Page 3

Section 552.111 of the Governlnent Code excepts from disclosure "an interagency or
intraagency n1enlorandun1 or letter that would not be available by law to a party in litigation
with the agency." This exception encon1passes the deliberative process privilege. See Open
Records Decision No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice,
opinion, and reconlnlendation in the decisional process and to encourage open and frank
discussion in the deliberative process. See Austin v. City of San Antonio, 630
S.W.2d 391,394 (Tex. App.-San Antonio 1982, no writ); Open Records Decision No. 538
at 1-2 (1990).

In Open Records Decision No. 615, this office re-exan1ined the statutory predecessor to
section 552.111 in light of the decision in Texas Depart111ent of Public
Safetyv. Gilbreath, 842 S.W.2d408 (Tex. App.-Austin 1992, no writ). We determined that
section 552.111 excepts frol11 disclosure only those inte111al con1nlunications that consist of
advice, reconlmendations, opinions, and other n1aterial reflecting the policymaking processes
of the govelumental body. See Open Records Decision No. 615 at 5. A governmental
body's policynlaking functions do notenconlpass routine inte111al administrative or
personnel nlatters, and disclosure of info1111ation about such lnatters will not inhibit free
discussion ofpolicy issues among agency personnel. Id.; see also City ofGarland v. Dallas
Morning News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to
personnel-related comlnunications that did not involve policymaking). A governmental
body's policymaking functions do include adnlinistrative and personnel nlatters of broad
scope that affect the governlnental body's policy mission. See Open Records Decision
No. 631 at 3 (1995).

Further, section 552.111 does not protect facts and written observations of facts and events
that are severable fron1 advice, opinions, and recon1l11endations. See Open Records Decision
No. 615 at 5. But if factual infornlation is so inextricably intertwined with n1aterial
involving advice, opinion, or recon1mendation as to nlake severance of the factual data
impractical, the factual information also nlay be withheld under section 552.111. See Open
Records Decision No. 313 at 3 (1982).

You assert that Exhibit 5 consists of reconln1endations relating to policy and procedure
issues that affect the district as a whole. Upon review, we find that the information in
Exhibit 5 is purely factual and therefore n1ay not be withheld under section 552.111 of the
Governnlent Code. As you raise no fUliher exceptions against disclosure, the district nlust
release the subn1itted infornlation to the requestor.

This letter ruling is linlited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling nlust not be relied upon as a previous
determination regarding any other records or any other circunlstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governn1ental body and of the requestor. For exan1ple, goVe111nlental bodies are prohibited
fr01n asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). lfthe
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governmental body wants to challenge this ruling, the govel11mental body must file suit in
Travis County within 30 calendar days. ld. § 552.324(b). In order to get the full benefit of
such a challenge, the governnlental body nlust file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governnlental body does not appeal this ruling and the
governlnental body does not cOlnply with it, then both the requestor and the attorney
general have the right to file suit against the govenlnlental ,body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
infonnation, the govenlmental body is responsible for taking the next step. Based on the
statute, the attonley general expects that, upon receiving this ruling, the govel11nlental body
will either release the public records pronlptly pursuant to section 552.221(a) of the
Governlllent Code or file a lawsuit challenging this nlling pursuant to section 552.324 ofthe
Governnlent Code. If the govenlnlental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor nlay also file a conlplaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or pernlits the govemnlental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. ld. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remenlber that under the Act the release of infonnation triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the infornlation are at or below the legal atnounts. Questions or
c0111plaints about over-charging nlust be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governnlental body, the requestor, or any other person has questions or conlments
about this ruling, they nlay contact our office. Although there is no statutory deadline for
contacting us, the attonley general prefers to receive any conlnlents within 10 calendar days
of the date of this ruling.

Sincerely,

~n~a~~~
Assistant Attonley General
Open Records Division

HDA/nlcf
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Ref: ID# 299057

Ene. Subn1itted doeunlents

e: Mr. Tad Tate, Editor
The Manor Messenger
P.O. Box 304
Manor, Texas 78653
(w/o enclosures)


