
~ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

January 7, 2008

Ms. Sarah Irwin Swanson
Deputy Director of General Law
Public Utility Conlmission of Texas
P.O. Box 13326
Austin, Texas 78711

0R2008-00239

Dear Ms. Swanson:

You ask whether celiain information is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govenlment Code. Your request was
assigned ID# 298880.

The Public Utility Conlmission (the "conlmission") received a request for all e-n1ail
correspondence frolll four nalned individuals to several specified parties from
September 1, 2007 through the date of the request. 1 You state that you have released n10st
of the requested infonnation, but clain1 that some of the sublnitted information is excepted
froll1 disclosure under sections 552.103 and 552.111 ofthe Govenlment Code. In addition,
you assert that release ofportions ofthe subnlitted information would in1plicate the protected
proprietary interests of the Office of the Attonley General (the "OAG") and Pace Power
Demand ("Pace"). You state that, pursuant to section 552.305 of the Govemn1ent Code, the
commission notified the interested third parties of the request for infornlation and of each
entity's right to sublnit argulnents explaining why this infonl1ation should not be released.
See Gov't Code § 552.305 (pernlitting interested third party to sublnit to attonley general
reasons why requested infonnation should not be released); see also Open Records Decision
No. 542 (1990) (detenl1ining that statutory predecessor to section 552.305 pern1its
govemnlental body to rely on interested third party to raise and explain applicability of
exception in certain CirCU111stances). We have considered the exceptions you clainl and
reviewed the submitted infornlation.

Iyou inform us, and provide documentation showing, that the requestor has nanowed the original
scope of his request. See Gov't Code § 552.222(b) (govemmental body may communicate with requestor for
purpose of narrowing or clarifying request for information).
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Initially, we note that an interested third party is allowed ten business days after the date of
its receipt ofthe goveffilnental body's notice under section 552.305(d) to sublnit its reasons,
ifany, as to why infonnation relating to that party should be withheld from public disclosure.
See Gov't Code § 552.305(d)(2)(B). As of the date of this letter, we have not received any
argulnents fron1 Pace for withholding any of the inforn1ation at issue. Therefore, we have
no basis to conclude that the release of the infonnation at issue would han11 Pace's
proprietary interests. See id. § 552.110(b); Open Records Decision Nos. 661 at 5-6 (1999)
(stating that business enterprise that claims exception for comn1ercial or financial
inforn1ation under section 552.11 O(b) Inust show by specific factual evidence that release of
requested infonnation would cause that party substantial con1petitive hann) , 552 at 5 (1990)
(patiy n1ust establish prima facie case that information is trade secret). Further, in
correspondence to this office, the OAG infonns that it does not object to the disclosure of
the subn1itted infonnation. Accordingly, the con1mission n1ay not withhold any of the
submitted infom1ation on the basis of any proprietary interest Pace or the OAG may have
in the infonnation.

The commission asserts that a portion of the subn1itted information is excepted fro111
disclosure under section 552.103 of the' Government Code which provides as follows:

(a) Infonnation is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a patiy or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or en1ployn1ent, is or n1ay be a patiy.

(c) InfolTI1ation relating to litigation involving a govelTIn1ental body or an
officer or employee of a govelTImental body is excepted fron1 disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
infonnation for access to or duplication of the infonnation.

Gov't Code § 552.103(a), (c). The cOlnlnission has the burden of providing relevant "facts
and docun1ents to show that the section 552.1 03(a) exception is applicable in a particular
situation. The test for n1eeting this burden is a showing that (1) litigation is pending or
reasonably anticipated on the date the city received the request for inforn1ation, and (2) the
inforn1ation at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal
Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston Post
Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.); Open
Records Decision No. 551 at 4 (1990). The C0111111ission 111ust 111eet both prongs of this test
for infoffi1ation to be excepted under 552.1 03(a).
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The question of whether litigation is reasonably anticipated l11Ust be determined on a case­
by-case basis. See Open Records Decision No. 452 at 4 (1986). When the govenlnlental
body is the prospective plaintiff in litigation, the evidence of anticipated litigation nlust at
least reflect that litigation involving a specific matter is "realistically contemplated." See
Open Records Decision No. 518 at 5 (1989); see also Attonley General Opinion MW-575
(1982) (investigatory file may be withheld ifgovenlnlental body's attorney deternlines that
it should be withheld pursuant to Gov't Code § 552.103 and that litigation is "reasonably
likely to result"). For purposes of section 552.1 03(a), this office considers a contested case
under the Texas Adll1inistrative Procedure Act ("APA"), GovernI11ent Code chapter 2001,
to constitute "litigation." Open Records Decision No. 588 at 7 (1991) (construing statutory
predecessor to the APA).

You state, and provide documentation showing, that on November 13,2006, the commission
filed a petition to revoke the electric provider certificate of Freedolll Power for failure to
comply with the Public Utility Regulatory Act and comI11ission rules. You also infolm us
that on Septel11ber 25, 2007, the comll1ission filed a withdrawal for this petition, but noted
in this withdrawal that the comnlission anticipated filing a new petition regarding the same
violations. Based on your arguments and our review of the information at issue, we
conclude that you have shown that litigation was reasonably anticipated when the
con1ffiission received the request for information, and that the infornlation at issue relates to
the anticipated litigation. Thus, we find that you have demonstrated the applicability of
section 552.103. Accordingly, the commission may withhold the information you have
nlarked pursuant to section 552.103 of the Government Code.

We note, however, that once infoffilation has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.1 03(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, infolTIlation that
has either been obtained fronl or provided to the opposing party in the case at issue is not
excepted from disclosure under section 552.1 03(a), and it nlust be disclosed. Further, the
applicability of section 552.103(a) ends once the litigation has been concluded or is no
longer anticipated. Attorney General Opinion MW-575 (1982); Open Records Decision
No. 350 (1982).

You assert that SOI11e of the remaining infolmation is excepted under section 552.111 ofthe
Government Code. Section 552.111 excepts frol11 disclosure "an interagency or intraagency
menlorandunl or letter that would not be available by law to a party in litigation with the
agency." Gov't Code § 552.111. This exception encOlllpasses the deliberative process
privilege. See Open Records Decision No. 615 at 2 (1993). The purpose ofsection 552.111
is to protect advice, opinion, and recoll1mendation in the decisional process and to encourage
open and frank discussion in the deliberative process. See Austin v. City ofSan Antonio, 630
S.W.2d 391,394 (Tex. App.-San Antonio 1982, no writ); Open Records Decision No. 538
at 1-2 (1990).
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In Open Records Decision No. 615, this office re-exan1ined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We detennined that
section 552.111 excepts fron1 disclosure only those inten1al con1n1unications that consist of
advice, recon1mendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See ORD 615 at 5. A govenln1ental body's policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure ofinfOlTI1ation about such matters will not inhibit free discussion ofpolicy issues
among agency personnel. Id.; see also City of Garland v. Dallas Morning News, 22
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
con1n1unications that did not involve policyn1aking). A governmental body's policymaking
functions do include adn1inistrative and personnel n1atters of broad scope that affect the
governn1ental body's policy nlission. See Open Records Decision No. 631 at 3 (1995).

Further, section 552.111 does not protect facts and written observations of facts and events
that are severable from advice, opinions, and recon1mendations. See ORD 615 at 5. But if
factual information is so inextricably intertwined with Inaterial involving advice, opinion,
or recomnlendation as to make severance of the factual data impractical, the factual
infonnation also n1ay be withheld under section 552.111. See Open Records Decision
No. 313 at 3 (1982).

Section 552.111 can also encompass comn1unications between a govemn1ental body and a
third-party consultant. See Open Records Decision Nos. 631 at 2 (1995) (section 552.111
encon1passes information created for govenln1ental body by outside consultant acting at
governmental body's request and perfornling task that is within govenlnlental body's
authority), 561 at 9 (1990) (section 552.111 enconlpasses conln1unications with party with
which govenlnlental body has privity of interest or common deliberative process), 462 at 14
(1987) (section 552.111 applies to nlen10randa prepared by governn1ental body's
consultants). For section 552.111 to apply, the govenllnental body must identify the third
party and explain the nature ofits relationship with the governlnental body. Section 552.111
is not applicable to a comnlunication between the governmental body and a third party
unless the goveiTImental body establishes it has a privity of interest or COlun10n deliberative
process with the third party. See ORD 561 at 9.

You infonn us that the infornlation at issue contains the advice, opInIon, and
reconl1nendations of con1mission elnployees and also those of a third-party consultant
regarding the commission's policymaking functions. After review of your arguments and
the infom1ation at issue, we agree that the commission nlay withhold the infonnation we
have marked under section 552.111 of the Govemn1ent Code. However, we find you have
not established that the ren1aining information consists ofthe con1n1ission's advice, opinion,
or recommendation; therefore, the con11nission ll1ay not withhold any of the remaining
infom1ation under section 552.111 of the Government Code.
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We note that the renlaining infornlation includes personal e-Illail addresses that are excepted
from disclosure under section 552.137 ofthe Govenlment Code.2 Section 552.137 provides
that "an e-mail address of a Inember of the public that is provided for the purpose of
conl1nunicating electronically with a govenl11lental body is confidential and not subject to
disclosure under [the Act]," unless the owner of the e-11lail address has affinnatively
consented to its public disclosure. Gov't Code § 552.137(a)-(b). The types of e-11lail
addresses listed in section 552.137(c) Inay not be withheld under this exception. See
id. § 552.137(c). We have'1nm-ked e-mail addresses that the conl1nissio11 lllUSt withhold
under section 552.137 ofthe Govern1nent Code, unless the owners ofthese e-nlail addresses
have affirmatively consented to their release.

In sunlmary, the cOll1mission may withhold the information you have marked under
section 552.103 of the Govenl111ent Code. The c0111n1ission may withhold the infonnation
we have nlarked pursuant to section 552.111 of the Govem1nent Code. The commission
111USt withhold the infonnation we have marked under section 552.137 of the Govenlment
Code. The remaining inf01TIlation nlust be released to the requestor.

This letter ruling is lin1ited to the particular records at issue in this request and liInited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other records or any other circu11lstances.

This letter TIlling is lin1ited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling 111USt not be relied upon as a previous
detenllination regarding any other records or any other circun1stances.

This ruling triggers in1portant deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For exa11lple, govemnlental bodies are prohibited
fro1n asking the attonley general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the govern1uental body lnust file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
ld. § 552.353(b)(3), (c). If the governnlental body does not appeal this ruling and the
govern1nental body does not cOlnply with it, then both the requestor and the attonley
general have the right to file suit against the governme11tal body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the govenlnlental body to release all or pmi of the requested
infonnation, the govemnlental body is responsible for taking the next step. Based on the
statute, the attonley general expects that, upon receiving this ruling, the govenl1nental body

2The Office of the Attomey General will raise a mandatory exception like section 552.137 of the
Govemment Code on behalf of a govemmental body, but ordinarily will not raise other exceptions. Open
Records Decision Nos. 481 (1987), 480 (1987), 470 (1987).
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will either release the public records pronlptly pursuant to section 552.221(a) of the
Governnlent Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governlnental body fails to do one of these things, then the
requestor should report that failure to the attonley general's Open Govenlnlent Hotline,
toll free, at (877) 673-6839. The requestor nlay also file a cOlnplaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or penllits the govenlmental body to withhold all or some of the
requested infonnation, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408,411
(Tex. App.-Austin 1992, no writ).

Please remenlber that under the Act the release of infornlation triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the infonl1ation are at or below the legal anlounts. Questions or
complaints about over-charging nlust be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the govenlmental body, the requestor, or any other person has questions or conlments
about this ruling, they Inay contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comnlents within 10 calendar days
of the date of this ruling.

SincerelyM.~/'<

~/tir
Amyti. Shipp
Assistant Attorney General
Open Records Division

ALS/mcf

Ref: ID# 298880

Enc. Submitted docunlents

c: Mr. Brian Sasser
KPRC-TV
P.O. Box 2222
Houston, Texas 77252
(w/o enclosures)

Ms. Karen Rabon
Office of the Attonley General
P.O. Box 12548
Austin, Texas 78711-2548
(w/o enclosures)
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Mr. Greg Stewart
President
Pace Power Denland
P.O. Box 2968
Winlberley, Texas 78676
(w/o enclosures)


