
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

January 7, 2008

Mr. Rex Enlerson
Kerr County Attorney
County Courthouse, Suite BA-1 03
700 Main Street
Kerrville, Texas 78028

0R2008-00240

Dear Mr. Emerson:

You ask whether certain infoffilation is subject to required public disclosure under the
Public Info1111ation Act (the "Act"), chapter 552 ofthe Govelllnlent Code. Your request was
assigned ID# 299087.

The Kerr County Sheriff's Departlnent (the "sheriff') received a request for inforll1ation
pertaining to the requestor's client from a specified time period and for the sheriff's policies
regarding innlate medical attention. You claiIn that the requested infoffilation is excepted
fronl disclosure under section 552.103 of the Goveffilnent Code. We have considered the
exception you clailn and reviewed the sublnitted information.

Initially, we note that the submitted records contain infonnation filed with the couli that are
subject to section 552.022 of the Gove111nlent Code. Docunlents filed with a couli are
generally a matter of public record under section 552.022(a)(17) of the Gove111nlent Code
and nlay not be withheld from disclosure unless confidential under other law. See Gov't
Code § 552.022(a)(17); see also Star-Telegram, Inc. v. Walker, 834 S.W.2d 54 (Tex. 1992)
(docunlents filed with court are public docunlents and nlust be released). Although you
assert this infolll1ation is excepted under section 552.103 of the Gove111nlent Code, this
section is' discretionary under the Act and is not other law that Inakes info1111ation
confidential for purposes of section 552.022. See Dallas Area Rapid Transit v. Dallas
Morning News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.) (governmental
body nlay waive section 552.103); see also Open Records Decision No. 665 at 2 n. 5 (2000)
(discretionary exceptions generally). Thus, the sheriff nlust release the court-filed
documents that we have nlarked pursuant to section 552.022(a)(l7).
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Next, we note that the subnlitted docuillents contain fingerprint information of the
requestor's client. The public availability of fingerprints is gove111ed by chapter 560 of the
Government Code. See Gov't Code §§ 560.001 (1) ("biometric identifier" means retina or
iris scan, fingerprint, voiceprint, or record of hand or face geonletry), 560.003 (bioilletric
identifier in possession of governnlental body is exenlpt from disclosure under Act).
Section 560.002 provides, however, that "[aJ gove111nlental body that possesses a biometric
identifier of an individual ... may not sell, lease, or otherwise disclose the biometric
identifier to another person unless ... the individual consents to the disclosure[.J" Id.
§ 560.002(1)(A). Thus, the requestor has a right of access to his client's fingerprint
inforn1ation under section 560.002(1)(A). See Open Records Decision No. 481 at 4 (1987)
(privacy theories not in1plicated when individual requests information concerning himself).
Although the sheriff seeks to withhold the fingerprint infoffi1ation under section 552.103 of
the Governn1ent Code, the exceptions to disclosure found in the Act are generally not
applicable to infol111ation that other statutes make public. See Open Records Decision
Nos. 623 at 3 (1994), 525 at 3 (1989). Therefore, the sherifflnust release the fingerprint
infoffi1ation that we have n1m'ked under section 560.002 of the Govemn1ent Code.

We also note that a portion ofthe submitted inforn1ation is governed by the Medical Practice
Act (the "MPA"), chapter 159 of the Occupations Code. Section 159.002 provides in
peltinent part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives infonllation fronl a confidential conln1unication
or record as described by this chapter, other than a person listed in
Section159.004 who is acting on the patient's behalf, nlay not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the inforn1ation was first obtained.

Occ. Code § 159.002(b), (c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). We have also found that when a file is created as the result ofa hospital stay, all the
doculnents in the file relating to diagnosis and treatment constitute physician-patient
cOlnmunications or "[r]ecords ofthe identity, diagnosis, evaluation, or treatn1ent ofa patient
by a physician that are created or n1aintained by a physician." Open Records Decision
No. 546 (1990). Further, infoffilation that is subject to the MPA also includes information
that was obtained from n1edical records. See Occ. Code. § 159.002 (a), (b), (c); see also
Open Records Decision No. 598 (1991).

Medical records n1ust be released upon the govemn1ental body's receipt of the patient's
signed, written consent, provided that the consent specifies (1) the infornlation to be covered
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by the release, (2) reasons or purposes for the release, and (3) the person to whonl the
infornlation is to be released. See Occ. Code §§ 159.004, .005. Section 159.002(c) also
requires that any subsequent release of medical records be consistent with the purposes for
which the govenllnental body obtained the records. See Open Records Decision No. 565 at 7
(1990). We have marked the nledical records that are subject to the MPA. The sheriffnlay
only disclose these records in accordance with the MPA.

We now address your argunlent under section 552.103 of the Govemnlent Code for the
remaining submitted infoll11ation. Section 552.103 provides in relevant part as follows:

(a) Information is excepted from [required public disclosure] if it is
infonnation relating to litigation of a civil or crinlinal nature to which the
state or a political subdivision is or nlay be a party or to which an officer or
elnployee of the person's office or employlnent, is or 111ay be a party.

(c) Infonnation relating to litigation involving a govenlmental body or an
officer or employee of a govemnlental body is excepted froin disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
infornlation for access to or duplication of the infonnation.

Gov't Code § 552.103(a), (c). A govemlnental body has the burden of providing relevant
facts and dOCU111ents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for lneeting this burden is a showing that (1) litigation was
pending or reasonably anticipated on the date that the govell1lnental body received the
request for infonnation, and (2) the information at issue is related to that litigation. Univ.
ofTex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no
pet.); J-Ieard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st
Dist.] 1984, writ refd n.r.e.); Open Records Decision No. 551 at4 (1990). A govenlmental
body nlust meet both prongs of this test for infomlation to be excepted under
section 552.1 03(a).

To establish that litigation is reasonably anticipated, a govemnlental body nlust provide this
office "concrete evidence showing that the clainl that litigation lnay ensue is nlore than nlere
conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably
anticipated must be detenllined on a case-by-case basis. fd. Concrete evidence to SUppOlt
a claim that litigation is reasonably anticipated may include, for exanlple, the govenlnlental
body's receipt of a letter containing a specific threat to sue the govenlnlental body from an
attorney for a potential opposing party. Open Records Decision No. 555 (1990); see Open
Records Decision No. 518 at 5 (1989) (litigation must be "realistically contemplated"). On
the other hand, this office has detenllined that ifan individual publicly threatens to bring suit
against a governnlental body, but does not actually take objective steps toward filing suit,



Mr. Rex Emerson - Page 4

litigation is not reasonably anticipated. See Open Records Decision No. 331 (1982).
Further, the fact that a potential opposing party has hired an attorney who makes a request
for infornlation does not establish that litigation is reasonably anticipated. Open Records
Decision No. 361 (1983).

You inform us, and provide docunlentation showing, that the requestor filed a notice ofclaim
against the sheriff prior to the sheriff s receipt of the instant request. Based upon your
representations, our review of the remaining subnlitted infonnation, and the totality of the
circumstances, we conclude that the sheriffreasonably anticipated litigation on the date that
it received this request for infornlation. We also find that the remaining submitted
information relates to the anticipated litigation. Accordingly, we conclude that the sheriff
may withhold the renlaining subnlitted infolmation under section 552.103 ofthe Government
Code.

However, once the infonnation at issue has been obtained by all parties to the anticipated
litigation through discovery or otherwise, no section 552.103(a) interest exists with respect
to the information. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, any
submitted infonnation that has either been obtained fronl or provided to all other parties in
the anticipated litigation is not excepted from disclosure under section 552.1 03(a) and must
be disclosed. Further, the applicability of section 552.1 03(a) ends once the litigation has
concluded or is no longer anticipated. See Attorney General Opinion MW-575 (1982); see
also Open Records Decision No. 350 (1982).

In summary, the sheriffmust release the court filed documents and fingerprint information
that we have marked. The marked medical records may only be released in accordance with
the MPA. The sheriffmay withhold the renlaining infonnation under section 552.103 ofthe
Government Code.

This letter ruling is linlited to the particular records at issue in this request and lilnited to the
facts as presented to us; therefore, this ruling nlust not be relied upon as a previous
detennination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govemnlental body and of the requestor. For exatnple, govenl1nental bodies are prohibited
fronl asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
govenlmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the govemlnental body nlust file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the govemnlental body does not appeal this ruling and the
govemnlental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the govermnental body to enforce this ruling.
Id. § 552.321(a).
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If this ruling requires the govenlmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governnlental body
will either release the public records pronlptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this nlling pursuant to section 552.324 ofthe
Govelnnlent Code. If the govenllnental body fails to do one of these things, then the
requestor should report that failure to the attonley general's Open Govenlment Hotline,
toll free, at (877) 673-6839. The requestor nlay also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governnlental body to withhold all or SOlne of the
requested infoffilation, the requestor can challenge that decision by suing the govenlnlental
body. Id. § 552.32l(a); Texas Dep't 0.[ Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remenlber that under the Act the release of infornlation triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in conlpliance with this ruling,
be sure that all charges for the infornlation are at or below the legal amounts. Questions or
complaints about over-charging nlust be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they Inay contact our office. Although there is no statutOly deadline for
contacting us, the attorney general prefers to receive any COlnlnents within 10 calendar days
of the date of this ruling.

Sincerely,

~
Assistant Attorney General
Open Records Division

ALS/mcf

Ref: ID# 299087

Ene. Sublnitted doculnents

c: Mr. Richard L. Ellison
327 Earl Garrett, Suite 106
Kerrville, Texas 78028
(w/o enclosures)


