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January 11, 2008

Ms. Katari D. Buck
Assistant General Counsel
University of North Texas
P.O. Box 310907
Denton, Texas 76203-0907

0R2008-00627

Dear Ms. Buck:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 299428.

The University ofNorth Texas (the "university") received a request for specified disciplinary
information relating to a university employee. You state you will provide some information
to the requestor. However, you claim that the remaining requested information is excepted
from disclosure under sections 552.101 and 552.102 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted representative sample of
information. I

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses information protected by the Americans with
Disabilities Act (the "ADA"). We understand you to argue that some of the information at
issue is excepted from disclosure under the ADA, 42 U.S.C. §§ 12101 et seq. The ADA
provides that information about the medical conditions and medical histories of applicants
or employees must be 1) collected and maintained on separate forms, 2) kept in separate
medical files, and 3) treated as a confidential medical record. In addition, an employer's
medical examination or inquiry into the ability of an employee to perform job-related

I We assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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functions is to be treated as confidential medical records. 29 C.P.R. § 1630.14(c); see also
Open Records Decision No. 641 (1996). The Equal Employment Opportunity Commission
(the "EEOC") has determined that medical information for the purposes ofthe ADA includes
"specific information about an individual's disability and related functional limitations, as
well as general statements that an individual has a disability or that an ADA reasonable
accommodation has been provided for a particular individual." See Letter from Ellen J.
Vargyas, Legal Counsel, EEOC, to Barry Kearney, Associate General Counsel, National
Labor Relations Board, 3 (Oct. 1, 1997).

Federal regulations define "disability" for purposes ofthe ADA as "(1) a physical or mental
impairment that substantially limits one or more of the major life activities of the
individual; (2) a record of such an impairment; or (3) being regarded as having such an
impairment." 29 C.P.R. § 1630.2(g). The regulations further provide that:

physical or mental impairment means: (1) Any physiological disorder, or
condition, cosmetic disfigurement, or anatomical loss affecting one or more
of the following body systems: neurological, musculoskeletal, special sense
organs, respiratory (including speech organs), cardiovascular, reproductive,
digestive, genito-urinary, hemic and lymphatic, skin, and endocrine; or (2)
Any mental or psychological disorder, such as mental retardation, organic
brain syndrome, emotional or mental illness, and specific learning
disabilities.

29 C.F.R. § 1630.2(h).Upon review ofyour arguments and the information at issue, we find
that the university has failed to demonstrate that any of the information at issue is
confidential under the ADA. Accordingly, the university may not withhold any of the
requested information under section 552.101 of the Government Code in conjunction with
the ADA.

Section 552.102 of the Government Code excepts from disclosure "information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy." Gov't Code § 552.102(a). InEIubert v. Harte-Hanks Texas Newspapers,
the court ruled that the test to be applied to information claimed to be protected under
section 552.102 is the same as the test formulated by the Texas Supreme Court in Industrial
Foundation v. Texas Industrial Accident Board for information claimed to be protected
under the doctrine of common-law privacy as incorporated by section 552.101 of the Act.
See Hubert v. Harte-Hanks Tex. Newspapers, 652 S.W.2d 546, 550 (Tex.
App.-Austin 1983, writ ref' d n.r.e.) (citing Indus. Found. v. Texas Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). Accordingly, we will consider your common-law privacy
claim under both sections 552.101 and 552.102 of the Government Code.

Common-law privacy protects information if (1) the information contains highly intimate
or embarrassing facts the publication ofwhich would be highly objectionable to a reasonable
person, and (2) the information is not oflegitilllate concern to the public. Indus. Found., 540
S.W.2d at 685. The type ofinformation considered intimate and embarrassing by the Texas
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Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
This office has found that the following types of information are excepted from required
public disclosure under common-law privacy: some kinds of medical information or
information indicating disabilities or specific illnesses, see Open Records Decision
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps) and identities ofvictims
ofsexual abuse, see Open Records Decision Nos. 440 (1986), 393 (1983),339 (1982). Upon
review ofthe information at issue, we conclude that you have failed to demonstrate how the
information at issue constitutes highly intimate or embarrassing information in which there
is no legitimate public interest. Consequently, no portion of the information at issue may
be withheld under either sections 552.101 or 552.102 in conjunction with common-law
privacy.

Section 552.117(a)(1) excepts from disclosure the home addresses and telephone numbers,
social security numbers, and family member information of current or former officials or
employees of a governmental body who request that this information be kept confidential
under section 552.024. 2 Gov't Code § 552.117(a)(1). Whether a particular piece of
information is protected by section 552.117 must be determined at the time the request for
it is made. See Open Records Decision No. 530 at 5 (1989). The university may only
withhold information under section 552.117 on behalfofa current or former employee who
made a request for confidentiality under section 552.024 prior to the date on which the
request for this information was made. We have marked the information that may be subj ect
to section 552.117. If the university employee at issue timely elected to keep her personal
information confidential, the university must withhold the information we have marked
pursuant to section 552.117(a)( 1) ofthe Government Code. The university may not withhold
this information under section 552.117 if the university employee at issue did not make a
timely election to keep the information confidential.

In summary, if the university employee at issue timely elected to keep her personal
information confidential, the university must withhold the information we have marked
pursuant to section 552.117(a)( 1) ofthe Government Code. The remaining information must
be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited

2 The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).
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from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408,411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the mformation are at or below the legal amounts, Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475 -2497.

If the governmental body, the requestor, or any other person has questions or comments
about this luling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

"v( (il1iUL1r '1r) /\; \ !) . '-,;)..,.!II .CA!~uC 1tlc i.xs: Ail\i:l

Chanita Chantaplin-McLelland
Assistant Attorney General
Open Records Division
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Ref: ID# 299428

Ene. Submitted documents

cc: Mr. Justin Lubbers
c/o Katari D. Buck
Assistant General Counsel
University of North Texas
P.O. Box 310907
Denton, Texas 76203-0907
(w/o enclosures)


