ATTORNEY GENERAL oF TExXAS
GREG ABBOTT

January 30, 2008

- Ms. Jeanette Kimball | o o o ,

Department of Records
Anderson County Sheriff’s Ofﬁce
1200 East Lacy

 Palestine, Texas 75801 .

OR2008-01412

Dear Ms. Ki.f.libal.l:v

You ask whether certain information is 'subject to required public disclosure under the

Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
a531gned ID# 301295. - :

The Anderson County Sheriff’s Office (the “sheriff”) received a 1'équest for records
involving a named person. You state you have released some information to the requestor.

However, you claim that the remaining 111formatlon is excepted from disclosure under.

sections 552.101 and552.108 ofthe Government Code.! We have considered the exceptions
you claim and reviewed the submitted representative sample of information.’

Initially, we note that you have redacted portions of the information you have released.

Pursuant to section 552.301, a governmental body that seeks to withhold requested -
information must submit to this office a copy of the information labeled to indicate which

exceptions apply to which parts of the copy, unless the governmental body has received a
previous determination for the information at issue.  See Gov’t Code §§ 552.301(a),

: 301(6)(2) The sheriff has redacted socml securlty numbeIs and driver s hcense numbers. -

' You also raise section 552.305 of the Government Code as an exception. However, we note that

- section 552.305 is not an exception to disclosure. See Gov’t Code § 552.305. Section 552.305 addresses the
~ procedural requirements for notifying third parties that their interests may be affected by a request for

infor: matlon See id.

* We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision. Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substan’ually different. types of information than that submitted to this

- ofﬁce
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We note that section 552.147(b) of the Government Code authorizes a governmental body
to redact a living person’s social security number from public release without the necessity
_ofrequesting a decision from this office under the Act. Gov’t Code § 552.147(b). However,
this office has not issued the sheriff a previous determination to withhold the driver’s license

information. As such, this information must be submitted in a manner that enables this '

- office to determine whether the information comes within the scope of .an exception to
disclosure. As we are able in this instance to ascertain the nature of the information that you
have redacted, we will determine whether it is excepted from public disclosure. In the

future, however, the sheriff should refrain from redacting informatien that it is not otherw1se

authorized to 1edact in seeking an open 1ecords ruling from this office.

Section 552.101 of the Government Code excepts from disclosure “infonnation considered

to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t »

Code § 552.101. This section encompasses information protected by other statutes,
including section 261.201(a) of the Family Code, which provides as follows: :

‘The following information is confidential, is not subject to public release
under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or State Iaw or
under rules adopted by an investigating agency: -

(1) areport of alleged or Suspected abuse or 11eglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,

. records, communications, and working papers used or developed in .
an investigation under this chaptel orin p10v1d1ng services as aresult
of an mvestigation. :

Fam. Code § 261. 201(a) Based on our review of your ar guments and the information at
issue, we agree that this information constitutes files, reports, records, communications, or

‘working papers used or developed in an investigation under chapter 261. See Open Records -

Decision No. 440 at 2 (1986) (construing predecessor statute)..  Thus, the requested
information is generally confidential and not subject to public release under the Act. See id.
However, section 261.201(a) also provides that information encompassed by subsection (a)

may be disclosed “for purposes consistent with [the Famlly Code] and apphcable federal or .

state law.” Fam. Code § 261.201(a).

We note. that chapter 411 of the Government Code constitutes ‘fapp‘licable state law” in this

instance. Section 411.089(a) of the Government Code provides that “[a] criminal justice
agency is entitled to obtain from the [Department of Public Safety] any criminal history
record information maintained by the [Department of Public Safety] about a person.” See
Gov’tCode § 411.089(a). In addition, section411. 087(a) of the Government Code provides

in pertinent part
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(a) [a] person, agency, department, political subdivision, or other entity that

is authorized by this subchapter to obtain from the [Department of Public
. Safety] criminal history record information maintained by the [Department
.of Public Safety] that relates to another person is authorized to:

(2) obtain from any othier criminal justice agency in this state .
criminal ‘history record information maintained by that cr1m1na1
Justlce agency that 1elates to that person,

Gov’t Code § 41 1.087(a)(2). - “Criminal history record information” is defined as

“information collected about a person by a criminal justice agency that consists of
identifiable descriptions and notations of arrests, detentions, indictments, informations, and
other formal criminal charges and their dispositions.” See id. § 411.082(2). Thus, the
information at issue contains “criminal history record information.” However, a criminal
justice agency thatreceives criminal history record information from another criminal justice
agency pursuant to section 411.087(a)(2) may only receive such information for a criminal
justice purpose. Seeid. §§ 411.083(c),411.087(b); see also Open Records Decision No. 655
(1997) (discussing limitations on release of criminal history record information). A
“criminal justice agency” is defined in part as “a federal or state agency that is engaged in
the administration of criminal justice under a statute or executive order and that allocates a
-substantial portion of its annual budget to the administration of criminal justice.” Gov’t
Code § 411.082(3)(A). “Administration of criminal justice” has the meaning assigned to it
by article 60.01 of the Code of Criminal Procedure. See Gov’t Code § 411.082(1).
‘Article 60.01 of the Code of Criminal Procedure defines “administration of criminal justice”
as the “performance of any of the following: activities: detection, apprehension, pretrial
release, post-trial release,  prosecution, adjudication, correctional supervision, or
rehabilitation of an offender. The term includes criminal identification activities and the
collection, storage, and dissemination of criminal history record information.” Code Crim.
Proc. Art. 60.01(1). Thus, if the requestor is a representative of a “criminal justice agency,”
he is authorized to obtain criminal history record information from the sheriff pursuant to
section 411.087(a)(2) of the Government Code, but only for a criminal justice purpose and -
for purposes consistent with the Family Code. Seeid. §§411. 083(0) 411. 087(a)(2) see also

Fam. Code § 261. 201(a)

The requestor is a parale gal in theé United States Arniy. We cannot determine whether he is
arepresentative of a criminal justice agency or whether he intends to use the criminal history
record information for a criminal justice purpose or for purposes consistent with the Family
Code. Consequently, if the sheriff determines that (1) the requestor is a 1ep1 esentative of a
criminal justice agency for purposes of chapter 411 and (2) he intends to use the criminal
‘history record information for a criminal justice purpose and for purposes consistent with _
the Family Code, then the sheriff must release information from the requested documents
that shows the type of allegation made and whether there was an arrest, information,
indictment, detention, conviction, or other formal charges and their dispositions; however,
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it must withhold the remainder of the information from disclosure pursuant to
section 552.101 ofthe Government Code in conjunction with section 261.201 of the Family.

. Code. See Open Records Decision No. 451 (1986) (specific statutory right of access

provisions overcome general exceptions to disclosure under the Act). If the sheriff
determines that the requestor is either not.a law enforcement agency for purposes 0of411 or
that he does not seek this information for a criminal justice purpose or for purposes
consistent with the Family Code, then the sheriff must withhold the submitted information
from disclosure in its entirety pursuant to section 552.101 of the Government Code in
conjunction with section 261.201(a) of the Family Code.. See Attorney General Opinions
DM-353 at 4 n. 6 (1995) (finding interagency transfer of information prohibited where
confidentiality statute enumerates specific entities to which release of information is
authorized and where potential receiving governmental body is not among statute’s
enumerated entities), JM-590 at 4-5 (1986); see also Open Records Decision Nos. 655
(1997), 650 (1996) (transfer of confidential information to federal agency impermissible
unless federal law requires its disclosure), 440 at 2 (1986) (construing predecessor statute);
Fam. Code § 261.201(b)-(g) (listing entities authorized to receive 261.201 information)..

In summary, the sheriff must withhold the information at issue under section 552.101 of the
Government Code in conjunction with section 261.201 of the Family Code. However, the
sheriff must release information from the requested documents that shows the type of
allegation made and whether there was an arrest, information, indictment, detention,
conviction, or other formal charges and their dispositions if (1) the requestor is a
representative of a criminal justice agency and (2) he intends to use this information for a
criminal justice purpose and for purposes consistent with the Family Code. See Gov’t
Code § 411.087(2)(2). As our ruling is dlsposmve we need not address your remaining
clalmed exception to d1sclosure

. Thisletter ruling is limited to the particular records at issue in this request- and limited to the
* - facts- as presented to us; therefore, this ruling must not be relied upon as a previous

determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited -
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). Ifthe

- governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of

such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). - If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this mhng '

| Id. §552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the govemmental body
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will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or

county atto_mey. Id. § 552.3215(e).

- If this ruling 1equ11es or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath , 842 S.W.2d 408, 411
(Tex App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. If records are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Ofﬁce of the

Attomey General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
" contacting us, the attorney general prefers to receive any comments within 10 calendar days

of the date of this ruling.

- Sincerely,

C. 0 porcha jlﬁ o “ﬂ%&[&uﬂu{

" ‘Chanita Chantaplin-McLelland

Assistant Attorney General
Open Records Division

CC/mcf
Ref.  ID# 301295
1 Enc. Submitted documents

cc:  Mr. Matthew R. Rlchey

' SPC, USA, .
Department of the Army
.Headquarters, I Corps and Fort Lew1s
Office of the Staff Judge Advocate
Box 339500 MS 69 _
Fort Lewis, Washington 98433-9500
(w/o enclosures)




