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ATTORNEY (GENERAL OF TEXAS

GREG ABBOTT

Februarj/ 1,2008

Mzr. Les Moore

Police Legal Advisor
[rving Police Department
305 North O’Connor Road
Irving, Texas 75061

OR2008-01488

Dear Mr. Moore:

You ask whether. certain information is subject to required public disclosure under the‘
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was

assigned ID# 301249. '

The Irving Police Department (the “department”) received a request for the complete
personnel file of the requestor. You claim that the requested information is excepted from
disclosure under section 552.108 of the Government Code. We have considered the
exception you claim and reviewed the submitted information.

Initially, we note that the submitted information contains documents filed with a court, which
are expressly public under section 552.022(a)(17) of the Government Code. = Such
information thust be released unless it is expressly confidential under other law. You claim
that the information at issue is excepted from disclosure under section 552.108 of the
Government Code. However, section 552.108 is a discretionary exception that protects a
governmental body’s interests and is therefore not “other law” for purposes of
- section 552.022(a)(17). See Open Records Decision No. 586 (1991) (governmental body
may waive section 552.108); see also Open Records Decision No. 665 at 2 n.5 (2000)
(discretionary exceptions generally). - Therefore, the department may not withhold the
court-filed documents, which we have marked, under section 552.108.

Second, we note that the submitted information includes accident report forms that appear
to have been completed pursuant to chapter 550 of the Transportation Code. See Transp.
Code § 550.064 (officer’s accident report). Section 550.065(b) states that except as provided
by subsection (c), accident reports are privileged and confidential. Section'550.065(c)(4)
provides for the release of accident reports to a person who provides two of the following
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three pieces of information: (1) date of the accident; (2) name of any person involved in the
accident; and (3) specific location of the accident. /d. § 550.065(c)(4). Under this provision,
the Texas Department of Transportation or another governmental entity is required to release
a copy of an accident report to a person who provides the agency with two or more pieces
of information specified by the statute. /d. § 550.0601. In the situation at hand, the requestor
has not provided the department with two of the three pieces of information. Thus, youmust
withhold the accident reports, which we have marked, under section 550.065(b) of the

Transportation Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”” Gov’t
Code § 552.101. This section encompassés information protected by other statutes.
Section 1703.306 of the Occupations Code provides in relevant part:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or

a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph -
exammatmn to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee[.]

Occ. Code § 1703.306. In this instance, the requestor is the polygraph examinee. Thus, the
department has the discretion to release the polygraph information of the requestor, which
we have marked, pursuant to section 1703.306(a)(1). See Open Records Decision No. 481
“at 9 (1987) (predecessor to section 1703.306 permits, but does not require, examination
results to be disclosed to examinees). -

Section 552.101 also encompasses criminal history record information (“CHRI”) generated -
by the National Crime Information Center or by the Texas Crime Information Center.
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI that states .
obtain from the federal government or other states. Open Records Decision No. 565 (1990).
The federal regulations allow each state to follow its individual law with respect to CHRI it
generates. Id. Section 411.083 of the Government Code deems confidential CHRI that the
Texas Department of Public Safety (“DPS”) maintains, except that the DPS may disseminate
. this information as provided in subchapter F of chapter 411 of the Government Code. See
Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice
agency to obtain CHRI; however, a criminal justice agency may not release CHRI except to
another criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other

'The Office of the Attorney General will raise a fnandatorybexceptlon on behalf of a governmental
body, but ordinarily will not raise other exceptlons See Open Records Decision Nos. 481 (1 987), 480 (1987),

470 (1987).
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entities specified in chapter 411 of the Government Code are entitled to obtain CHRI from
the DPS or another criminal justice agency; however, those entities may not release CHRI
except as provided by chapter 411. See generally id. §§ 411.090 -.127. Furthermore, any
CHRI obtained from the DPS or any other criminal justice agency must be withheld under
section 552.101 of the Government Code in conjunction with subchapter F of chapter 411.
Upon review, we conclude that the department must withhold the CHRI we have marked
under section 552.101 in conjunction with federal law and chapter 411 of the Government

Code.*: '

Next, we address your claim that the submitted information is excepted from disclosure
under section 552.108 of the Government Code, which provides in relevant part:

(2) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from

the requirements of Section 552.021 if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime; -

(b) Aninternal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
‘prosecution is excepted from the requirements of Section 552.021 if:

(1) release of the internal record or notation wc_juld interfere with law
enforcement or prosecution|[.]

Gov’t Code § 552.108(a)(1), (b)(1). A governmental body claiming section 552.108(a)(1)
or section 552.108(b)(1) must reasonably explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1),
(b)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).

Asageneral rule, section 552.108 is not applicable to a law enforcement agency’s personnel
records. See City of Fort Worth v. Cornyn, 86 S.W.3d 320, 329 (Tex. App.—Austin 2002,
1o pet.) (Section 552.108(b)(1) not applicable to documents obtained by police department

for purpose of evaluating applicant’s fitness for employment), Morales v. Ellen, 840
S.W.2d 519, 525-26 (Tex. Civ. App.—El Paso.1992, writ denied) (statutory predecessor to
- section 552.108 not applicable to internal investigation that did not result in criminal
investigation or prosecution). You have not explained how or why the release of the

*We note that an individual can obtain his own CHRI from the DPS. Gov’t Code §411.083(b)3). .
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information at issue would interfere with a criminal investigation or otherwise interfere with
law enforcement. Therefore, we conclude that you have not demonstrated that any of the
submitted information is excepted from disclosure under section 552.108, and none of it may
be withheld on that basis. See Gov’t Code § 552.108(a)(1), (b)(1); see also Open Records
Decision Nos. 562 at 10 (1990) (predecessor to section 552.108(b) not applicable to
employment information in police officer’s file), 361 at 2-3 (1983) (statutory predecessor to
section 552.108(b) not applicable to background information collected on unsuccessful
applicant for employment with sheriff's department). '

We note that some of the submitted information is protected by copyright. A custodian of
public records must comply with the copyright law and is not required to furnish copies of
records that are copyrighted. Attorney General Opinion JM-672 (1987). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. Id. If amember of the public wishes to make copies of copyrighted materials,
the person must do so unassisted by the governmental body. In making copies, the member
of the public assumes the duty of compliance with the copyright law and the risk of a
copyright infringement suit. See Open Records Decision No. 550 (1990).

In summary, the department must release the court-filed documents we have marked pursuant
to section 552.022(a)(17) of the Government Code. The department must withhold the
accident reports, which we have marked, under section 550.065(b) of the Transportation
- Code. The department must withhold the CHRI we have marked under section 552.101 of
the Government Code in conjunction with federal law and chapter 411 of the Government
Code. The department may release the requestor’s polygraph information to him pursuant
to section 1703.306(a)(1) of the Occupations Code. The remaining information must be
released to the requestor, but any information protected by copyright must be released in

accordance with copyright law.>

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in

*We note that some of the information being released is confidential pursuant to sections 552.101,
552.130, 552.136,552.137, and 552.147, respectively. However, the requestor has aright of access to his own
information. See Gov’t Code § 552.023(a); Open Records Decision No. 481 at 4 (1987) (privacy theories not
implicated when individual asks governmental body to provide him with information concerning himself).
Should the department receivé another request for this particular information from a different requestor, then
the department must again seek a decision from this office.
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Travis County within 30 calendar days. 7d. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the

governmental body does not comply with it, then both the requestor and the attorney

general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a). :

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or

county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental

body. Id. § 552.321(a), Texas Dep’t ofPub Safety v. Gilbreath , 842 S W.2d 408, 411

(Tex. App—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
~ costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schioss at the Ofﬁce of the

Attorney General at (512) 475-2497

If the governmental ’body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days

of the date of this ruling.

=

Jennifer Luttrall
Assistant Attorney General
Open Records Division

JL/eeg |
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Ref: ID# 301249
Enc. Submitted documents

c: Mr. James Robert Parham
5916 Ranch Road
Haltom City, Texas 78148
(w/o enclosures)



