
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

February 26, 2008

Ms. Pamela Smith
Assistant General Counsel
Texas Department of Public Safety
P.O. Box 4087
Austin, Texas 78773-0001

0R2008-02589

Dear Ms. Smith:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 302081.

The Texas Department of Public Safety (the "department") received a request for an
electronic copy ofthe current database ofall commissioned and non-commissioned security
guards in Texas maintained by the department's Private Security Bureau (the "PSB").1 You
indicate that some ofthe requested infomiation has been released, but claim that birth dates
in the submitted information are excepted from disclosure under sections 552.101
and 552.108 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted representative sample of information.2

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." This

Iyou inform us that the requestor has agreed to allow the department to withhold information subject
to section 552.117 ofthe Government Code and section 1702.085 ofthe Occupations Code.

2We assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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section encompasses the doctrine ofcommon-law privacy, which protects information that
(1) contains highly intimate or embarrassing facts, the publication ofwhich would be highly
objectionable to a reasonable person, and (2) is not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Ed., 540 S.W.2d 668, 685 (Tex. 1976). The types of
information considered intimate and embarrassing bythe Texas Supreme Court in Industrial
Foundation included information relating to sexual assault, pregnancy, mental or physical
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders,
attempted suicide, and injuries to sexual organs. Id. at 683. However, birth dates are not
intimate or embarrassing. Tex. Comptroller ofPublic Accounts v. Attorney Gen. ofTex.,
No. 03-07-00102-CV, slip op. (Tex. App.-Austin Jan. 17,2008, nop.h.) ("We hold that
date-of-birth information is not confidential[o]"); see AttolJley General Opinion MW-283
(1980) (public employee's date ofbirthnotprotected underprivacy); Open Records Decision
No. 455 at 7 (1987) (birth dates, names, and addresses are not protected by plivacy).
Therefore, the submitted bilih dates are not confidential under cmlinon-law privacy, and the
department may not withhold them lmder section 552.101 on that grolmd.

You also assert that the birth dates are excepted under section 5520108 of the Government
Code. Section 552.108(b)(1) excepts from disclosure "[a]n internal record or notation of a
law enforcement agency or prosecutor that is maintained for internal use in matters relating
to law enforcement or prosecution [if] release of the internal record or notation would
interfere with law enforcement or prosecution." This section is intended to protect
"information which, ifreleased, would permit private citizens to anticipate weaknesses in a
police department, avoid detection,j eopardize officer safety, and generallyundennine police
efforts to effectuate the laws of this State." City of Fort Worth v. Cornyn, 86
S.W.3d 320, 327 (Tex. App.-Austin 2002, no pet.). This office has concluded that this
provision protects certain kinds of information, the disclosure ofwhich might compromise
the security or operations of a law enforcement agency. See, e.g., Open Records Decision
Nos. 531 (1989) (detailed guidelines regarding police department's use offorce policy), 508
(1988) (information relating to future transfers of prisoners), 413 (1984) (sketch showing
security measures for forthcoming execution). To claim this aspect of section 552.108
protection, however, a govermnental body must meet its burden ofexplaining how and why
release of the requested information would interfere. with law enforcement and crime
prevention. Open Records Decision No. 562 at 10 (1990). Further, commonly known
policies and techniques maynot be withheld under section 552.108. See, e.g., Open Records
Decision Nos. 531 at 2-3 (1989) (Penal Code provisions, cOllinon-law mles, and
constitutional limitations on use of force are not protected lmder section 552.108), 252 at 3
(1980) (governmental bodydid not meet burdenbecause it did not indicate whyinvestigative
procedures and techniques requested were any different from those commonly lmown with
law enforcement and crime prevention). To prevail on its claim that section 552.108(b)(I)
excepts information from disclosure, a law enforcement agency must do more than merely
make a conclusory assertion that releasing the information would interfere with 'law
enforcement. The detennination of whether the release of particular records would



Ms. Pamela Smith - Page 3

interfere with law enforcement is made on a case-by-case basis. Open Records Decision
No. 409 at 2 (1984).

You assert ,that access to the birth dates of commissioned and non-commissioned security
guards could allow someone to forge security licenses. This, you assert, "could seriously
hamper the ability ofthe PSB to effectivelyregulate securityofficers" and that it would allow
imposters access to "otherwise secure areas where money or other valuables are collected or
distributed." However, after review of your arguments and the submitted information, we
find you have not adequately demonstrated how release of the information at issue would
result in the harm that you describe, and therefore, we are unable to conclude that release of
the birth dates ofcommissioned and non-commissioned security guards would interfere with
law enforcement or crime prevention. Therefore, the department may not w~thhold this
information under section 552.108 of the Govenunent Code. Instead, the department must
release this infonnation to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, govenunental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id.§ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.32l(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving tIus ruling, the governmental body
will either release the public records promptly pursuant to section 552.22l(a) of the
Govenunent Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Govenunent Code. If the governmental body fails· to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.32l5(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
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body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
ofthe date ofthis ruling.

Sincerely,

JLC/jh

Ref: ID# 302081

Ene. Submitted documents

c: Ms. Emily Ramshaw
The Dallas Morning News
1005 Congress Avenue, Suite 930
Austin, Texas 78701
(w/o enclosures)


