
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

February 28,2008

Ms. Robin Chapman
Assistant General Counsel
Texas Department of State Health Services
1100 West 49th Street
Austin, Texas 78756-3199

OR2008-02712

Dear Ms. Chapman:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was
assigned ID# 303502.

The Texas Department of State Health Services (the "department") received a request for
information that relates to the 2005 investigation or the 2007 investigation of a specified
person's practice. You claim that portions of the requested information are excepted from
disclosure under section 552.101 of the Government Code. We have considered the
exception you claim and reviewed the submitted representative sample of information. 1

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or byjudicial decision." Gov't Code
§ 552.101. The common-law informer's privilege, incorporated into the Act by
section 552.101, has long been recognized by Texas courts. See Aguilar v. State, 444
S.W.2d 935, 937 (Tex; Crim. App. 1969); Hawthorne v. State, 10 S.W.2d 724, 725 (Tex.
Crim. App. 1928). It protects from disclosure the identities of persons who report activities

lWe assume that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of,.any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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over which the governmental body has criminal or quasi-criminal law-enforcement authority,
provided that the subject of the information does not already know the informer's identity.
Open Records Decision Nos. 515 at 3 (1988), 208 at 1-2 (1978). The informer's privilege
protects the identities of individuals who report violations of statutes to the police or similar
law-enforcement agencies, as well as those who report violations of statutes with civil or
criminal penalties to "administrative officials having a duty of inspection or of law
enforcement within their particular spheres." Open Records Decision No. 279 at 2 (1981)
(citing Wigmore, Evidence, § 2374, at 767 (McNaughton rev. ed. 1961)). The report must
be of a violation of a criminal or civil statute. See Open Records Decision Nos. 582 at 2
(1990),515 at 4-5 (1988).

You inform us that the complainant reported a possible violation of section 464.002 of the
Health and Safety Code to the department, which is the agency charged with enforcing this
statute. You also explain that sections 464.016 and 464.017 of the Health and Safety Code
provide for criminal and civil penalties for violations of section 464.002·. Having considered <

your representations and reviewed the submitted information, we find that the complainant's
identifying information that you have marked may be withheld pursuant to section 552.101
of the Government Code in conjunction with the informer's privilege. See Open Records
Decision No. 156 (1977) (name of person who makes complaint about another individual to
city's animal control division is excepted from disclosure by informer's privilege so long as
information furnished discloses potential violations of state law). The remaining submitted
information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. [d. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within· 10 calendar days.
[d. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
[d. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
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Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or cominents
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

M
Benjamin A. Diener
Assistant Attorney General
Open Records Division

BAD/jb

Ref: ID# 303502

Ene. Submitted documents

c: Mr. Morris E. "Trey" White, III
Villa & White, L.L.P.
1100 North West Loop 410, -Suite 700
San Antonio, Texas 78213
(w/oenclosures)
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Ms. Marie Feutz
City of Leon Valley
6400 El Verde Road
Leon Valley, Texas 78238

OR2008-02713

Dear Ms. Feutz:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the "Act"), chapter 552 of the Government Code. Your request was
assigned ID# 303280.

The City of Leon Valley (the "city") received a request for dog license information for ten
specified streets within the city. You claim that the requested information is excepted from
disclosure under section 552.101 of the Government Code. We have considered the
exception you claim arid reviewed the submitted information.

Initially, we must address the city's obligations under the Act. Pursuant to
section 552.301(e) ofthe Government Code, the governmental body is required to submit to
this office within fifteen business days of receiving the request (1) general written comments
stating the reasons why the stated exceptions apply that would allow the information to be
withheld, (2) a copy of the written request for information, (3) a signed statement or
sufficient evidence showing the date the governmental body received the written request, and
(4) a copy of the specific information requested or representative samples, labeled to indicate
which exceptions apply to which parts of the documents. See Gov'tCode § 552'.301 (e). You
inform us that the city received this request on December 14,2007. You submitted a brief
to this office on December 17, 2007 containing a blank pet license form that you indicate is
responsive to the request. However, we conclude that a blank form cannot serve as an
adequate copy or representative sample of the information requested. Consequently, we find
that the city failed to comply with the procedural requirements of section 552.301(e).
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Pursuant to section 552.302 of the Government Code, a governmental body's failure to
submit to this office the information required in section 552.301(e) results in the legal
presumption that the information is public and must be released. Information that is
presumed public must be released unless a governmental body demonstrates a compelling
reason to withhold the information to overcome this presumption. See Hancock v. State Bd.
of Ins., 797 S.W2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body
must make compelling demonstration to overcome presumption of openness pursuant to
statutory predecessor to section 552.302); Open Records Decision No. 319 (1982) . Normally,
a compelling reason to withhold information exists where some other source of law makes
the information confidential or where third-party interests are at stake. See Open Records
Decision No. 150 at 2 (1977). Becaus"e section 552.101 ofthe Government Code can provide
a compelling reason to withhold information, we will address your argument under this
exception.

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision" and
encompasses information made confidential by other statutes. Gov't Code § 552.101'.
Section 552.101 encompasses section 826.0211 of the Health and Safety Code, which
provides in pertinent part:

"[i]nformation contained in a rabies vaccination certificate or in any record
compiled from the information contained in one or more certificates that
identifies or tends to identify an owner or an address, telephone number, or
other personally identifying information of an owner of a vaccinated animal
is confidential and not subject to disclosure under Chapter 552, Government
Code. The information contained in the certificate or record may not include "
the social security number or the driver's license number of the owner of the
vaccinated animal."

Healt4 and Safety Code § 826.0211. The only exception to this confidentiality is that the
information may be disclosed "to a governmental entity or a person that, under a contract
with a governmental entity, provides animal control services for the governmental entity for
purposes related to the protection of public health and safety." Id.

You claim that the submitted pet license form contains information deemed confidential by
section 826.0211. We note, however, that the information at issue is a pet license form,
rather than in a rabies vaccination certificate. See id. You do not indicate that the
information at issue was compiled from information contained in rabies vaccination
certificates. Id. Therefore, because you have not demonstrated that the information at issue
falls within the scope of section 826.0211 of the Health and Safety Code, we conclude that
the city may not withhold the information on that basis under section 552.101 of the
Government Code. See Open Records Decision Nos. 658 at 4 (1998) (statutory
confidentiality provision must be express, and confidentiality requirement will not be implied
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from statutory structure), 649 at 3 (1996) (language of confidentiality provision controls
scope of its protection). As you claim no other exception to disclosure, the requested
information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. !d. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and· the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

/

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government H:otline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. !d. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497. .

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
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contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

JorGan Johnson
Assistant Attorney General
Open Records Division

JJ/jb

Ref: ID# 303280

Ene. Submitted documents

c: Mr. Robert M. Hirtle
6123 Forest View
San Antonio, Texas 78240
(w/o enclosures)


