ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

February 28, 2008

Ms. Molly Shortall
* Assistant City Attorney
City Arlington
P.O. Box 90231
Arlington, Texas 76004-3231

OR2008-02718

" Dear Ms. Shortall:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 303264

The Arlington Police Department (the “department™) received a request for information
pertaining to a specified police officer. You claim that the requested information is excepted
from disclosure under sections 552.102, 552.103, and 552.117 of the Government Code.!
‘We have considered the exceptions you claim and reviewed the submitted information.

Initially, we note thata portion of the submitted information, which we have marked, is not
responsive to this request. The department need not release nonresponsive information in
response to this request and this ruling will not address that information. '

Next, we note that portions of the submitted information are subject to section 552.022 of
the Government Code, which provides in relevant part the following:

(a) Without limiting the amount or kind of infgrmation that is public
information under this chapter, the following categories of information are

'"We note that you raised section 552.1175 of the Government Code. However, because the officer
at issue is an employee of the department, the proper exception is section 552.117.
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public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body[.]

Gov’t Code § 552.022(a)(1). The submitted information includes completed performance
evaluations. Section 552.022 makes this information expressly public. Therefore, the
department may withhold this information, which we have marked, only to the extent it is
made confidential under other law. Although the department raises section 552.103 of the
Government Code for this information, this exception is discretionary and, thus, does not
make information confidential. See, e.g., Dallas Area Rapid Transit v. Dallas Morning
News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may
waive section 552.103); Open Records Decision Nos. 542 at 4 (1990) (statutory predecessor
to section 552.103 may be waived), 522 at 4 (1989) (discretionary exceptions in general).
Accordingly, the department may not withhold the information subject to section 552.022
of the Government Code pursuant to section 552.103. However, because sections 552.102
and 552.117 are “other law” for purposes of section 552.022, we will address your arguments
regarding these sections for the information that is subject to section 552.022, as well as the.
remaining information not subject to section 552.022.

You assert that all of the submitted information is excepted under section 552.102 of the
Government Code. Section 552.102 excepts from disclosure “information in a personnel
file, the disclosure of which would constitute a clearly unwarranted invasion of personal
privacy.” Gov’t Code § 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, 652
S.W.2d 546 (Tex. App.— Austin 1983, writ ref’d n.r.e.), the court ruled that the test to be
applied to information claimed to be protected under section 552.102 is the same as the test
formulated by the Texas Supreme Court in Industrial Foundation v. Texas Industrial
Accident Board, 540 S.W.2d 668 (Tex. 1976). The type of information considered intimate
and embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and

injuries to sexual organs. Id. at 683. '

This office has found that the following types of information are excepted from required
public disclosure under common-law privacy: some kinds of medical information or
information indicating disabilities or specific illnesses, see Open Records Decision Nos. 470
(1987) (illness from severe emotional and job-related stress), 455 (1987) (prescription drugs,
illnesses, operations, and physical handicaps); personal financial information not relating to
the financial transaction between an individual and a governmental body, see Open Records -
Decision Nos. 600 (1992) (finding personal financial information to include designation of
beneficiary of employee’s retirement benefits and optional insurance coverage; choice of

particular insurance carrier; direct deposit authorization; and forms allowing employee to
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allocate pretax compensation to group insurance, health care, or dependent care), 545 (1990);
and identities of victims of sexual abuse, see Open Records Decision Nos. 440 (1986), 393
(1983), 339 (1982).

However, this office has also found that the public has a legitimate interest in information
relating to employees of governmental bodies and their employment qualifications and job
performance. See Open Records Decision Nos. 562 at 10 (1990), 542 at 5 (1990); see also
Open Records Decision No. 423 at 2 (1984) (scope of public employee privacy is narrow).
We note that you seek, in part, to withhold portions of the submitted information that pertain
to the named officer’s criminal history. Generally, information revealing the results of an
individual’s criminal history compilation is highly embarrassing information. Cf U.S. Dep 't
of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (when
considering prong regarding individual’s privacy interest, court recognized distinction °
between public records found in courthouse files and local police stations and compiled
summary of information and noted that individual has significant privacy interest in
compilation of one’s criminal history). This office has found that a compilation of a private
citizen’s criminal history is generally not of legitimate concern to the public. However, the
information at issue does not pertain to private citizens but a department officer and was used
by the department in its hiring process and, presumably, played a role in the department’s, .
employment decisions. This office has ruled that there is a legitimate public interest in the
background and qualifications of public employees, especially those who work in law
enforcement. See Open Records Decision Nos. 562 at 10 (1990), 542 at 5 (1990); see also
Open Records Decision No. 423 at 2 (1984) (scope of public employee privacy is narrow).

We have marked the information that is confidential under common-law privacy and that the

department must withhold under section 552.102. We find, however, that the remaining -

information is either not highly intimate or embarrassing, or it is of legitimate public interest;
therefore, the remaining information is not confidential under common-law privacy, and the
department may not withhold it under section 552.102 on that ground.

We will now address your arguments under section 552.103 of the Government Code for the
submitted information not subject to section 552.022(a)(1). Section 552.103 prov1des in .
relevant part as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the person’s office or employment, is or may be a party. .

(c) Information relating to litigation involving a governmental body_ or an
officer or employee of a governmental body is excepted from disclosure
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under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). The governmental body has the burden of providing relevant

- facts and documents to show that the section 552.103(a) exception is applicable in a

particular situation. The test for meeting this burden is a showing that (1) litigation is-
pending or reasonably anticipated, and (2) the information at issue is related to that litigation.

Univ. of Tex. Law Sch. v. Tex. Legal Found.,958 S.W.2d 479,481 (Tex. App.—Austin 1997,

no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston

[1st Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). The

governmental body must meet both prongs of this test for information to be excepted under

section 552.103(a).

You state, and provide documentation demonstrating, that the submitted information relates
to a pending prosecution. We note, however, that the department is not-a party to this
litigation. See Gov’t Code § 552.103(a); Open Records Decision No. 575 at2 (1990) (stating
that predecessor to section 552.103 only applies when governmental body is party to
litigation). In such a situation, we require an affirmative representation from:-the -
governmental body with the litigation interest that the governmental body wants the
information at issue withheld from disclosure under section 552.103. Youhavenot provided
such a representation. Therefore, the department may not withhold any of the submitted
information under section 552.103.

We note that the submitted information contains W-4-forms. Section 552.101 of the
Government Code excepts from disclosure “information considered to be confidential by
law, either constitutional, statutory, or by judicial decision.”? Gov’t Code § 552.101.
Section 552.101 encompasses section 6103(a) of title 26 of the United States Code, which
provides that tax return information is confidential. See 26 U.S.C. § 6103(a)(2), (b)(2)(A),
(p)(8); see also Open Records Decision No. 600 (1992) (W-4 forms); Attorney General Op.
MW-372 (1981). Accordingly, the department must withhold the submitted W-4 forms
pursuant to section 552.101 of the Government Code in conjunction with section 6103(a) of
title 26 of the United States Code.

We note that the submitted documents also include CRB-3 accident report forms that appear
to have been completed pursuant to chapter 550 of the Transportation Code. See Transp.
Code § 550.064 (officer’s accident report). Section 552.101 also encompasses
section 550.065(c)(4), which provides for the release of accident reports to a person who
provides two of the following three pieces of information: (1) date of the accident; (2) name

’The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), -
470 (1987).
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of any person involved in the accident; and (3) specific location of the accident. Transp.
Code § 550.065(c)(4). Under this provision, the Texas Department of Transportation or
another governmental entity is required to release a copy of an accident report to a person
who provides the agency with two or more pieces of information specified by the statute. -
Id. In the present request, the requestor has not provided the required information.
Accordingly, the department must withhold the submitted accident report forms, which we
have marked, from public disclosure pursuant to section 550.065(c).

Section 552.101 also encompasses criminal history record information (“CHRI”) generated
by the National Crime Information Center or by the Texas Crime Information Center.
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI that states
obtain from the federal government or other states. Open Records Decision No. 565 (1990).
The federal regulations allow each state to follow its individual law with respect to CHRI it
generates. Id. Section 411.083 of the Government Code deems confidential CHRI that the
Texas Department of Public Safety (“DPS”) maintains, except that DPS may disseminate this
information as provided in chapter 411, subchapter F of the Government Code. See Gov’t
Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency
to obtain CHRI; however, a criminal justice agency may not release CHRI except to another
criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities -
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or
another criminal justice agency; however, those entities may not release CHRI except as
provided by chapter 411. See generally id. §§ 411.090 -.127. Furthermore, any CHRI -
obtained from DPS or any other criminal justice agency must be withheld under
section 552.101 of the Government Code in conjunction with chapter 411, subchapter F. In .
addition, information relating to routine traffic violations is not excepted from release under
section 552.101 of the Government Code on this basis. Cf id. § 411.082(2)(B). Upon
review, we conclude that the department must withhold the CHRI we have marked under
section 552.101 in conjunction with federal law and chapter 411 of the Government Code.

Séction' 552.101 also encompasses section 1701.306 of the Occupations Code, which
provides as follows:

(2) The [commission] may not issue a license to a person as an officer or
county jailer unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought; and

- (2) alicensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
physical examination, blood test, or other medical test.
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(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (2) and shall maintain a copy of the report
on file in a format readily accessible to the commission. A declaration is not
public information.

Occ. Code § 1701.306(a), (b). The department must withhold the L-2 and L-3 declarations
we have marked under section 552.101 of the Government Code in conjunction with
section 1701.306 of the Occupations Code.

Section 552.101 also encompasses section 1703.306 of the Occupations Code, which
provides as follows:

(2) A polygraph examiner, trainee, or employee of a polygraph examiner, or
aperson for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another persdn other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that réquested the examination;

/ \ (3) amember, or the member’s agent, of a governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner’s activities;

(4) another polygraph examiner in private consultation; or
(5) any other person required by due process of law.

(b) The [Polygraph Examiners] Board or any other governmental agency that

acquires information from a polygraph examination under this section shall

maintain the confidentiality of the information.

(c) A polygraph examiner to whom information acquired from a polygraph

examination is disclosed under Subsection (2)(4) may not disclose the

information except as provided by this section.

Occ. Code § 1703.306. The department must withhold the polygfaph report we have marked
_ under section 1703.306 of the Occupations Code. : :
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Next, section 552.117(a)(2) of the Government Code excepts from disclosure the current and
former home addresses and telephone numbers, social security numbers, and family member
information regarding a peace officer regardless of whether the officer requested
confidentiality under section 552.024 or 552.1175 of the Government Code.> We note that
section 552.117 also encompasses a personal cellular telephone number, provided that the
cellular phone service is not paid for by a governmental body. See Open Records Decision
No. 506 at 5-6 (1988) (section 552.117 not applicable to cellular mobile phone numbers paid
for by governmental body and intended for official use). Accordingly, the department must
withhold the information we have marked pursuant to section 552.117(a)(2). However, the
department may only withhold the cellular telephone number we have marked under
section 552.117(a)(2) if the officer at issue paid for the cellular telephone with his own funds.

Portions of the remaining information are subject to section 552.130 of the Government
Code, whichprovides that information relating to a motor vehicle operator’s license, driver’s
license, motor vehicle title, or registration issued by a Texas agency is excepted from public
release. Gov’t Code § 552.130(a)(1), (2). We have marked the Texas motor vehicle record
information that the department must withhold under section 552.130 of the Government
Code. '

Section 552.136 of the Government Code states that “[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Id.
§ 552.136. Accordingly, the department must withhold the information we have marked
under section 552.136 of the Government Code.

Finally, we note that a portion of the submitted information is subject to section 552.140 of
the Government Code. Section 552.140 provides in relevant part:

(2) This section applies only to a military veteran’s Department of Defense
Form DD-214 or other military discharge record that is first recorded with or
that otherwise first comes into the possession of a governmental body on or
after September 1, 2003.

Id. § 552.140(a). Section 552.140 provides that a military veteran’s DD-214 form or other
military discharge record that is first recorded with or that otherwise first comes into the
possession of a governmental body on or after September 1, 2003 is confidential for a period
of seventy-five years and may only be disclosed in accordance with section 552.140 or in
accordance with a court order. See id. § 552.140(a), (b). Your documentation indicates that
the department first came into possession of the submitted DD-214 forms after September 1,

3Peace officer” is defined by Article 2.12 of the Texas Code of Criminal Procedure.
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2003. Thus, we conclude that the department must withhold the submitted DD-214 forms, .
which we have marked, under section 552.140.

In summary, the department must withhold the information we have marked under

section 552.102 of the Government Code. Pursuant to section 552.101 of the Government -
Code, the department must withhold (1) the submitted W-4 forms in conjunction with

section 6103(a) of title 26 of the United States Code; (2); the submitted accident report forms

in conjunction with section 550.065(c) of the Transportation Code; (3) the CHRI we have

marked in conjunction with federal law and chapter 411 ofthe Government Code; (4) the L-2

and L-3 declarations we have marked in conjunction with section 1701.306 of the

Occupations Code; and (5) the polygraph report we have marked in conJunc’aon with

section 1703.306 of the Occupations Code. The department must also withhold the

information we have marked under sections 552.117(a)(2), 552.130, 552.136, and 552.140 .
of the Government Code. The remaining submitted information must be released to the

requestor. :

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a prev1ous
determination regarding any other records or any other circumstances.

" This ruling triggers important deadlines regardmg the rights and responsibilities of the

governmental body and of the requestor. For example, governmental bodies are prohibited

from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the

governmental body wants to challenge this ruling, the governmental body must file suit in

Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days. -
Id. § 552.353(b)(3), (¢). If the governmental body does not appeal this ruling and the

governmental body does not comply with it, then both the requestor and the attorney

general have the right to file suit against the governmental body to enforce this ruling.

Id. § 552.321(a). '

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the - .
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
~ county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
- requested information, the requestor can challenge that decision by suing the governmental
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body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath , 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Melanie J. Villars

Assistant Attorney General
Open Records Division

MIJV/eeg
Ref: ID#303264
Enc.  Submitted documents
c: Mr. Thomas Swain
"~ The Coffey Law Firm
4700 Airport Freeway

Fort Worth, Texas 76117 -
(w/o enclosures)




