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March 12, 2008

Mr. Allan Graves

Adams, Lynch & Loftin, P.C.
3950 Highway 360
Grapevine, Texas 76051-6743

OR2008-03331
Dear Mr. Graves:

,You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code.  Your request was
assigned ID# 304458.

The Tarrant County Hospital District (the “district”), which you represent, received two
requests for the name, unit, job title, shift, date of hire, current wage, home address and
telephone number of all registered nurses in the district. You claim that the submitted
information is excepted from disclosure under section 552.104 of the Government Code. We
“have considered the exception you claim and reviewed the submitted information. We have
also considered comments submitted by the requestor’s attorney. See Gov’t Code § 552.304
(providing that interested party may submit comments stating why information should or
should not be released). ‘

Initially, you acknowledge that some of the requested information is subject to
section 552.022(a)(2) of the Government Code. This section provides for required public
.disclosure of “the name, sex, ethnicity, salary, title, and dates of employment of each
employee and officer of a governmental body,” unless the information is expressly
confidential under other law. Gov’t Code § 552.022(a)(2). You claim that the submitted
information is excepted from disclosure under section 552.104. Section 552.104(b) provides
that “[t]he requirement of Section 552.022 that a category of information listed under
Section 552.022(a) is public information and not excepted from required disclosure under -
[the Act] does not apply to information that is excepted from required disclosure under this
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section.” Gov’t Code § 552.104(b). Accordingly, we will consider your arguments under
section 552.104.

Section 552.104 of the Government Code excepts from required public disclosure
“information that, if released, would give advantage to a competitor or bidder.” Gov’t Code
§ 552.104. This exception protects a governmental body’s interests in connection with
competitive bidding and in certain other competitive situations. See Open Records Decision
No. 593 (1991) (construing statutory predecessor). This office has held that a governmental
body may seek protection asa competitor in the marketplace under section 552.104 and avail
itself of the “competitive advantage” aspect of this exception if it can satisfy two criteria.
‘See id. First, the governmental body must demonstrate that it has specific marketplace
‘interests. See id. at 3. Second, the governmental body must demonstrate a specific threat of
actual or potential harm to its interests in a particular competitive situation. See id. at 5.
Thus, the question of whether the release of particular information will harm a governmental
body’s legitimate interests as a competitor in a marketplace depends on the sufficiency of the
governmental body’s demonstration of the prospect of specific harm to its marketplace
interests in a particular competitive situation. See id. at 10. A general allegation of a remote
possibility of harm is not sufficient. See Open Records Decision No. 514 at 2 (1988).

You contend that “the District spends a great deal of time and effort in its attempts to recruit,
hire, and retain Registered Nurse employees through competition with private, for-profit
entities in a marketplace that can only be described as highly competitive.” You argue that
release of the requested information would provide competitors with a competitive
advantage. However, in this instance, you have not demonstrated that release of the
requested information would result in any actual or specific harm to the district’s
marketplace interests in a particular competitive situation. Therefore, the requested
information may not be withheld under section 552.104.

‘We note, however, that the submitted information contains the nurses’ home addresses and
telephone numbers.! Section 552.117 of the Government Code excepts from public
disclosure the present and former home addresses and telephone numbers, social security
numbers, and family member information of current or former officials or employees of a
governmental body who request that this information be kept confidential under
section 552.024. Gov’t Code § 552.117(a)(1). We note that a post office box number is not
a “home address” for purposes of section 552.117.> Whether a particular piece of

!The Office of the Attorney, General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987),470
(1987).

. 2See Gov’t Code § 552.117; Open Records Decision No. 622 at 4 (1994) (legislative history makes
clear that purpose of Gov’t Code § 552.117 is to protect public employees from being harassed at home) (citing
House Committee on State Affairs, Bill Analysis, H.B. 1976, 69" Leg. (1985); Senate Commlttee on State
Affairs, Bill Analysis, H.B. 1976, 69" Leg. (1985).
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information is protected by section 552.117(a)(1) must be determined at the time the request
for it is made. See Open Records Decision No. 530 at 5 (1989). Thus, the district must
withhold the nurses’ home addresses and telephone numbers under 552.117 if the nurses
elected to keep such information confidential prior to the receipt of this request. If the nurses
did not elect to keep such personal information confidential, the information must be
released, along with the remaining information.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibitéd
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
uch a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the. governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e). '

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for

costs and charges to the requestor. If records are released in compliance with this ruling, be

sure that all charges for the information are at or below the legal amounts. Questions or

complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.
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If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days

of the date of this ruling.
Chris Schulz >/

Assistant Attorney General
. Open Records Division

Sincerely,

CS/jb
Ref: ID# 304458
Enc. Submitted documents

c: Mr. Richard R. Stephens
1728 Ridgeview Drive
Arlington, Texas 76012
(w/o enclosures)

Ms. Mandi Gann : ’
c/o Mr. Allan Graves

Adams, Lynch & Loftin, P.C.

3950 Highway 360 _

Grapevine, Texas 76051-6743

(w/o enclosures)




