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GREG ABBOTT

March 14,2008

Ms. LeAnne Lundy
Feldman, Rogers, MOlTis, & Grover, L.L.P.
5718 Westheimer Road, Suite 1200
Houston, Texas 77057

0R2008-03415

Dear Ms. Lundy:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 304801.

The Galveston Independent School District (the "district"), which you represent, received
a request for six categories of information pertaining to the district's stop loss insurance
policy and its employee health plan. 1 You state that the district has provided most of the
responsive documents to the requestor. YoU: claim that the submitted large claims reports
contain information that is excepted from disclosure under section 552.101 of the
Government Code. We have considered the exception you claim and reviewed the submitted
information.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses information protected by other statutes. You

IThe district sought and received clarification ofthe information requested. See Gov't Code § 552.222
(ifrequest for information is unclear, governmental body may ask requestor to clarify request); see also Open
Records Decision No. 31 (1974) (when presented with broad requests for information rather than for specific
records, governmental body may advise requestor of types of information available so that request may be
properly nanowed).

l'OSTOFFICEBox 12548, AUSTIN, TEXAs78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

An Equal E111plo)'111t'1l1 Opportunity Ewplo)'CI" Prill/Nt 011 J(t'()Ir/rrl Pllper



Ms. LeAnne Lundy ~ Page 2

claim that the Health Insurance Portability and Accountability Act of 1996 ("HIPAA"), 42
U.S.C. §§ 1320d-1320d-8, governs the submitted information. At the direction ofCongress,
the Secretary of Health and Human Services ("HHS") promulgated regulations setting
privacy standards for medical records, which HHS issued as the Federal Standards for
Privacy ofIndividually Identifiable Health Information. See Health Insurance Portability and
Accountability Act of 1996,42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory
note); Standards for Privacy ofIndividually Identifiable Health Information, 45 C.F.R. Pts.
160,164 ("Privacy Rule"); see also Attorney General Opinion JC-0508 at 2 (2002). These
standards govern the releasability of protected health information by a covered entity. See
45 G.P.R. pts. 160, 164. Under these standards, a covered entity may not use or disclose
protected health information, except as provided by palis 160 and 164 ofthe Code ofFederal
Regulations. 45 C.P.R. § 164.502(a).

This office addressed the interplay ofthe Privacy Rule and the Act in Open Records Decision
No. 681 (2004). In that decision, we noted that section 164.512 of title 45 of the Code of
Federal Regulations provides that a covered entity may use or disclose protected health
infolmation to the extent that such use or disclosure is required by law and the use or
disclosure complies with and is limited to the relevant requirements of such law. See 45
C.F.R. § 164.512(a)(1). We further noted that the Act "is a mandate in Texas law that
compels Texas governmental bodies to disclose information to the public." See Open
Records Decision No. 681 at 8 (2004); see also Gov't Code §§ 552.002, .003, .021. We
therefore held that the disclosures under the Act come within section 164.512(a).
Consequently, the Privacy Rule does not make information confidential for the purpose of
section 552.101 ofthe Government Code. Abbott v. Tex. Dep't ofMental Health & Mental
Retardation, 212 S.W.3d 648 (Tex. App .-Austin2006, no pet.) (disclosures under the Act
fall within section 164.512(a)(l) ofthe Privacy Rule); Open Records Decision No. 681 at 9
(2004); see also Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language making information confidential). Because the
Privacy Rule does not make confidential information that is subject to disclosure under the
Act, the district may withhold requested protected health'infonnation from the public only
ifthe information is confidential under other law or an exception in subchapter C ofthe Act
applies.

You also asseli that the submitted information is subject to the Americans with Disabilities
Act (the "ADA") and Equal Employment Opportunity Commission ("EEOC") regulations.
Section 552.101 ofthe Government Code encompasses the ADA, 42 U.S.c. §§ 12101 etseq.
The ADA provides that information about the medical conditions and medical histories of
applical1ts or employees must be (1) collected and maintained on separate forms, (2) kept in
separate medical files, and (3) treated as a confidential medical record. In addition, an
employer's medical examination or inquiry into the ability of an employee to perfOlID
job-related functions is to be treated as a confidential medical record. 29 C.F.R.
§ 1630.14(c); see also Open Records Decision No. 641 (1996). The EEOC has determined
that medical information for the purposes of the ADA includes "specific infOlmation about
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an individual's disability and related functional limitations, as well as general statements
that an individual has a disability or that an ADA reasonable accommodation has been
provided for a partic:ular individual." See Letter from Ellen J. Vargyas, Legal Counsel,
EEOC, to Bany Kearney, Associate General Counsel, National Labor Relations Board, 3
(Oct. 1, 1997).

Federal regulations define "disability" for purposes ofthe ADA as "(1) a physical or mental
impairment that substantially limits one or more ofthe major life activities ofthe individual;
(2) a record of such an impairment; or (3) being regarded as having such an impairment."
29 C.F.R. § 1630.2(g). The regulations further provide that physical or mental impairment
means:

(1) Any physiological disorder, or condition, cosmetic disfigurement, or
anatomical loss affecting one or more of the following body systems:
neurological, musculoskeletal, special sense organs, respiratory (including
speechorgans), cardiovascular, reproductive, digestive, genito-urinary, hemic
and lymphatic, skin, and endocrine; or (2) Any mental or psychological
disorder, such as mental retardation, organic brain syndrome, emotional or
mental illness, and specific learning disabilities.

29 C.F.R. § 1630.2(h). Upon review, while we generally agree that the submitted documents
contain medical condition and disability information, no district employees are identified.
Therefore, we find that none of the submitted information constitutes specific information
about an individual's disability or general statements that an individual has a disability.
Accordingly, no information may be withheld under the ADA.

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law
privacy protects information ifthe infOlmation (1) contains highly intimate or embarrassing
facts the publication ofwhich would be highly objectionable to a reasonable person and (2) is
not oflegitimate concern to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). The type ofinformation considered intimate and embarrassing
bythe Texas Supreme Court in IndustrialFoundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. In addition, this office has fOlmd that the following types of information are
excepted from required public disclosure under common-lawprivacy: some kinds ofmedical
information or information indicating disabilities or specific illnesses, see Open Records
Decision Nos. 470 (1987) (illness from severe emotional andjob-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps).

Upon review ofthe submitted information, we agree that it contains medical information and
information relating to disabilities. As you acknowledge, however, no individuals are
identified within the documents at issue. Accordingly, we conclude that release of this
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information would not implicate any individual's common-law privacy rights. Therefore,
none of the submitte~ information may be withheld under section 552.101 on the basis of
common-law privacy. As you raise no further exceptions to disclosure, the submitted
information must be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. ld. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
ld. § 552.353(b)(3), (c). If the governmental body does noLappeal this ruling and the
govermnental body does ndt comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
ld. § 552.321(a).

If this ruling requires the governmental body to' release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the govermnental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
c01.mtyattorney. ld. § 552.3215(e).

If this ruling requires or pelmits the govemmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. ld. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475··2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for



Ms. LeAnne Lundy - Page 5

contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Assistant Attorney General
Open Records Division

RJH/eeg

Ref: ID# 304801

Ene. Submitted documents

c: Mr. David Wysong
7362 Remcon Circle
El Paso, Texas 79912
(w/o enclosures)


