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Mr. Robert Reyna
Assistant City Attorney
City of San Antonio
P. O. Box 839966
San Antonio, Texas 78283

0R2008-03691

Dear Mr. Reyna:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 305085.

The San Antonio Police Department (the "department") received a request for a specified
police report relating to a named individual. You claim that the subinitted information is
excepted from disclosure under section 552.101 of the Government Code. We have
c9nsidered the exception you claim and reviewed the submitted information.

Initially, we must address the department's obligations under the Act. Section 552.301 of
the Government Code prescribes procedures that a governmental bodymust follow in asking
this office to decide whether requested information is excepte~ from public disclosure.
Section 552.301(b) requires the governmental bodyto ask for the attorney general's decision
and state the exceptions to disclosure that it claims not later than the tenth business day after
the date of its receipt ofthe written request for information. See Gov't Code § 552.301(b).
Within fifteen business days of receiving the request, a governmental body must submit:
(1) general written comments stating the reasons why the stated exceptions apply that would
allow the infonnation,to be withheld, (2) a copy ofthe written request for information, (3) a
signed statement or sufficient evidence showing the date the governmental bodyreceived the
written request, and (4) a copy of the specific information requested or representative
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samples, labeled to indicate which exceptions apply to which parts ofthe documents. Gov't
Code § 552.301(e). You state that the department received this request for information on
December 17, 2007. The department did not request a ruling from this office until
January 14, 2008, missing its ten-day deadline. The department also failed to submit its
arguments or the responsive information within the fifteen-business-day time period.
Consequently, we fmd that the department failed to comply with sections 552.301(b)
and 552.301(e).

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the requirements of section 552.301 results in the legal presumption that the
requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id
§ 552.302; Hancockv. State Bd. o/Ins., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990,
no writ); Open Records Decision No. 319 (1982). A compelling reason exists when
third-party interests are at stake or when information is confidential under other law. Open
Records Decision No. 150 (1977). Because section 552.101 of the Government Code can
provide a compelling reason to withhold the submitted police report, we will consider your
argument under this exception.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses confidentiality provisions such as
section 261.201 of the Family Code. Section 261.201(a) of the Family Code provides as
follows:

(a) The following information is confidential, is not subject to public release
under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state law orunder
rules adopted by an investigating agency:

(1) a report ofalleged or suspected abuse or neglect made under this
chapter and the identity ofthe person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, and working papers used or developed in
an investigation under this chapter or in providing services as a result
ofan investigation.

Fam. Code § 261.201. The submitted police report indicates that it was developed during
an investigation into the injury of a child. Therefore, we find that this report is within the
scope of section 261.201 of the Family Code. You have not indicated that the department
has adopted a rule that governs the release ofthis type ofinformation. Therefore, we assume
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that no such regulation exists. Given that assumption, the report at issue is generally
confidential pursuant to section 261.201 of the.Family Code. See Open Records Decision
No. 440 at 2 (1986) (predecessor statute).

However, the requestor is a background investigator for the United States Air Force (the "Air
Force");and we understand that the named individual is a potential government employee.
seeking employment at Laughlin Air Base. The United States Department of Defense
(the "DoD") is authorized to perform background investigations of persons seeking
appointment, retention, or assignment to a position ofpublic trust or a critical or sensitive
position while employed by the government. 5 U.S.C. § 9101(b)(1)(D); see also id.
§ 91 01 (a)(6)(A) (DoD is a covered agency for purposes ofsection 9101). The Air Force has
a right to the criminal history record information ("CHRl") ofstate and local criminal justice
agencies when its investigation is conducted with the consent of the individual being
investigated. See id. § 9101(b)(1), (c); see also 10 U.S.C. § 111(b)(8) (DoD includes the
Department ofthe Air Force). CHRl is defined as "information collected by criminal justice
agencies on individuals consisting of identifiable descriptions and notations of arrests,
indictments, informations, or other formal criminal charges, and any disposition arising
therefrom, sentencing, correction supervision and release" but does not include
"identification information such as fingerprint records to the extent that such information
does not indicate involvement in the criminal justice system" or "records of a State or
locality sealed pursuantto lawfrom access by State and local criminaljustice agencies ofthat
State or locality." 5 U.S.C.§ 9101(a)(2).

Federal law provides that the Air Force's right of access to CHRl preempts state
confidentiality provisions. ld. § 9101 (b)(4) (section 9101 "shall apply notwithstanding any
other provision oflaw. . . ofany State"). We conclude that the Air Force's right ofaccess
under federal law preempts the state confidentiality provisions you claim. See English v.
General Elec. Co., 496 U.S. 72, 79 (1990) (noting that state law is preempted to extent it
actually conflicts with federal law); see also La. Pub. Servo Comm'n v. FCC, 476 U.S. 355,
369 (1986) (noting that federal agency acting within scope of its congressionally delegated
authority may preempt state regulation). However, federal law also provides thatthe Air
Force's right ofaccess is contingent on receiving written consent from the individual under
investigation for the release ofsuch CHRl. See 5 U:S.C. § 9101(c). In this instance, we have
no indicationthat the requestorhas provided a signed authorization from the individual under
investigation for the release of the report at issue. Therefore, if the individual at issue has
signed a written consent of release for his information, the department must release CHRl
to the Air Force and withhold the remaining information under section 552.101 of the
Government Code in conjunction with section 261.201 ofthe Family Code: lfthe Air Force
has not received a written release, the department must withhold the requested information
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in its entirety under section 552.101 of the Government Code in conjlinction with section
261.201 of the Family Code.1

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(t). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in

, Travis·County within 30 calendar days. ld. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
ld. §. 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
ld. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental bodyis responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. ld. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. ld. § 552.321(a); Texas Dep'tofPub. Safetyv. Gilbreath ,842 S.W.2d 408,411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformationtriggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

IWe note that because the requestor has a potential special right ofaccess to this infonnation in this
instance, the department must again seek a decision from this office if it receives another request for the same
information from another requestor.
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If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

4~
Reg Hargrove
Assistant Attorney General
Open Records Division

RJH/eeg

Ref: ID# 305085

Ene. Submitted documents

c: Ms. Dana Webber
Background Investigator
Security Forces/47SFS
355 Colorado Avenue
Laughlin AFB, Texas 78843
(w/o enclosures)


