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Mr. John Danner
Assistant City Attorney
City of San Antonio
P.O. Box 839966
San Antonio, Texas 78283

0R2008-04891

Dear Mr. Danner:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 307578.

The City of San Antonio (the "city") received a request for information relating to the
renovation and construction of Main Plaza and involving a specified time interval. You
claim that some of the requested information is excepted from disclosure under
sections 552.101, 552.106, 552.111, and 552.137 of the Government Code. You also
contend that some of the information is not subject to disclosure under the Act. We have
considered your arguments and have reviewed the information you submitted.

We begin with your claim that some ofthe submitted information is not subject to disclosure
under the Ace The Act is applicable to "public information," as defined by section 552.002
ofthe Government Code. Section 552.002(a) provides that "public information" consists of

information that is collected, assembled, or maintained under a law or
ordinance or in connection with the transaction of official business:

(l) by a governmental body; or
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(2) for a governmental body and the governmental body owns the
information or has.a right of access to it.

Gov't Code § 552.002(a). Thus, virtually all of the information in a governmental body's.
physical possession constitutes public information and thus is subject to the Act. Id.
§ 552.002(a)(1); see Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The
Act also encompasses information that a governmental body does not physically possess, if.
the information is collected, assembled, or maintained for the governmental body, and the
governmental body owns the information or has a right of access to it. Gov't Code
§ 552.002(a)(2); see Open Records Decision No. 462 at 4 (1987). You have marked
information that you contend is personal in nature and does not constitute public information.
Having reviewed the information in question, we find that it was collected or assembled and
is maintained in connection with the transaction of the official business of the city. We
therefore conclude that the information in question is subject to disclosure under the Act and
must be released, unless it falls within the scope of an exception to disclosure. See Gov't
Code §§ 552.002(a), .021. )

Next, we address your exceptions to disclosure of the submitted information.
Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Id.
§ 552.101. You raise section 552.101 in conjunction with common-law privacy, which
protects information that is highly intimate or embarrassing, such that its release would be
highly 0 bjectionable to a person ofordinary sensibilities, and ofno legitimate public interest.
See Indus. Found. v.Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). Common
law privacy encompasses the specific types of information that are held to be intimate or
embarrassing in Industrial Foundation. See id. at 683 (information relating to sexual assault,
pregnancy, mental or physical abuse in workplace, illegitimate children, psychiatric treatment
of mental disorders, attempted suicide, and injuries to sexual organs). This office has
determined that other types of information also are private under section 552.101. See
generally Open Records Decision No. 659 at 4-5 (1999) (summarizing information attorney
general has held to be private). You have marked the information that you contend is private.
We find that the marked information is neither intimate nor embarrassing. We therefore
conclude that the city may not withhold the information in question under section 552.101
in conjunction with common-law privacy.

You also raise sections 552.106 and 552.111 of the Government Code. Section 552.111
excepts from disclosure "an interagency or intraagency memorandum or letter that would not
be available by law to a party in litigation with the agency." Gov't Code § 552.111. This
exception encompasses the deliberative process privilege. See Open Records Decision
No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice, opinion, and
recommendation in the decisional process and to encourage open and frank discussion in the
deliberative process. See Austin v. City of San Antonio, 630 S.W.2d 391, 394 (Tex.
App.-San Antonio 1982, no writ); Open Records Decision No. 538 at 1-2 (1990). In Open
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Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined that
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, and opinions that reflect the policymaking processes of the
governmental body.' See ORD 615 at 5. A governmental body's policymaking functions
do not encompass routine internal administrative or personnel matters, and disclosure of
information about suchmatters will not inhibit free discussion ofpolicy issues among agency
personnel. ld.; see also City of Garland v. The Dallas Morning News, 22 S.W.3d 351
(Tex. 2000) (Gov't Code § 552.111 not applicable to personnel-related communications that
did not involve policymaking). A governmental body's policymaking functions do include
administrative and personnel matters of broad. scope that affect the governmental body's
policymission. See Open Records DecisionNo. 631 at 3 (1995). Moreover, section 552.111
does not protect facts and written observations of facts and events that are severable from
advice, opinions, and recommendations. See ORD 615 at 5. But iffactual information is so
inextricably intertwined with material involving advice, opinion, or recommendation as to
make severance ofthe factual data impractical, the factual information also may be withheld
under section 552.111. See Open Records Decision No. 313 at 3 (1982).

This office also has concluded that a preliminary draft of a document that is intended for
public release in its final form necessarily represents the drafter's advice, opinion, and
recommendation with regard to the form and content of the final document, so as to be
excepted from disclosure under section 552.111. See Open Records Decision No. 559 at 2
(1990) (applying statutory predecessor). Section 552.111 protects factual information in the
draft that also will be included in the final version of the document. See id. at 2-3. Thus,
section 552.111 encompasses the entire contents, including comments, underlining,
deletions, and proofreading marks, of a preliminary draft of a policymaking document that
will be released to the public in its final form. See id. at 2.

Section 552.106 excepts from disclosure "[a] draft or working paper involved in the
preparation ofproposed legislation[.]" Gov'tCode § 552.106(a). Section 552.106 resembles
section 552.111 in that both exceptions protect advice, opinion, and recommendation on
policy matters, in order to encourage frank discussion during the policymaking process. See
Open Records Decision No. 460 at 3 (1987). However, section 552.106 applies specifically
to the legislative process and thus is narrower than section 552.111. ld. The purpose of

lWe note that section 552.111 can encompass a governniental body's communications with its
contractors and consultants. See Open Records Decision Nos. 631 at 2 (1995) (Gov't Code § 552.111
encompasses information created for governmental body by outside consultant acting at governmental body's
request and performing task that is within governmental body's authority), 563 at 5-6 (1990) (private entity
engaged in joint project with governmental body may be regarded as its consultant), 561 at 9 (1990) (statutory
predecessor to Gov't Code § 552.111 encompassed communications with party with which governmental body
has privity of interest or common deliberative process).
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section552.106 is toencouragefrank discussionon policymattersbetweenthe subordinates
or advisors of a legislative body and the members of the legislative body. ld. at 2.
Therefore,section552.1 06 is applicableonlyto the policyjudgments,recomr.i:J.endations, and
proposals ofpersons who are involved in the preparation of proposed legislation and who
have an official responsibility to provide such information to members of the legislative
body. ld. at 1; see also Open Records DecisionNos. 429 at 5 (1985) (statutorypredecessor
to Gov't Code § 552.106 not applicable to information relating to governmental entity's
efforts to persuade other governmental entities to enact particular ordinances), 367 at 2
(1983)(statutorypredecessorapplicableto recommendations ofexecutive committeeofState
Board ofPublic Accountancy for possible amendments to Public Accountancy Act). Like
section 552.111, section 552.106 does not protect purely factual information from public
disclosure. See ORD 460 at 2; see also Open Records DecisionNo. 344 at 3-4 (1982) (for
purposes of statutorypredecessor,factualinformationpreparedby StatePropertyTax Board
did not reflect policy judgments, recommendations, or proposals concerning drafting of
legislation). However, a comparisonor analysisof factual informationprepared to support
proposed legislationis within the scope of section 552.106. See ORD 460 at 2.

You have marked the information that the city seeks to withhold under sections 552.106
and 552.111. We find that the information in question is not related to the preparation of
proposed legislation. We therefore conclude that the city may not withhold the marked
information under section 552.106 of the Government Code. Moreover, and although the
marked information includes a draft document, you have not demonstrated that the
information in question is related to any policymaking process of the city. We therefore
concludethat the citymaynotwithholdanyofthe marked informationunder section552.111
of the GovernmentCode.

Lastly,we addressyour claim under section 552.137 of the Government Code, which states
that "an e-mail address of a member of the public that is provided for the purpose of
communicating electronically with a governmental body is confidential and not subject to
disclosure under [the Act]," unless the owner of the e-mail address has affirmatively
consented to its public disclosure. Gov't Code § 552.137(a)-(b). The types of e-mail
addresses listed in section 552.137(c) may not be withheld under this exception. See id.
§ 552.137(c). Likewise, section 552.137is not applicableto an institutionale-mail address,
anInternetwebsiteaddress, or ane-mailaddressthat a governmental entitymaintains forone
of its officials or employees. In this instance, the marked e-mail addressesthat you seek to
withholdare thoseof employeesof an entitythat has a contractualrelationshipwith the city.
Thus,because the markede-mail addressesfall within the scopeof section552.137(c),they
maynot be withheldunder section 552.137. See id. § 552.137(c)(1) (Gov't Code § 552.137
not applicable to e-mail address provided to governmental body by person that has
contractual relationship with governmental body or contractor's agent). We note that the
submitted information also includes the e-mail address of another employee of a city
contractor that is likewise not excepted from disclosureunder section 552.137.
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In summary, all ofthe submitted information is subject to disclosure under the Act, and the
city may not withhold any of the information under section 552.101, section 552.106,
section 552.111, or section 552.137 ofthe Government Code. Therefore, all ofthe submitted
information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). Ifthe
governmental body wants to challenge this ruling, the governmental body must file suit in
Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full benefit of
such a challenge, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and theattomey
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
, information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general's Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can challenge that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't ofPub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.-Austin 1992, no writ).

Please remember that under the Act the release ofinformation triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the .requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
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contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

James W. Morris, III
Assistant Attorney General
Open Records Division

JWM/ma

Ref: ID# 307578

Enc: Submitted documents

c: Ms. Elaine Wolff
San Antonio Current
1500 North St. Mary's
San Antonio, Texas 78215
(w/o enclosures)


